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THE NUREMBERG TRIAL AGAINST THE MAJOR WAR 
CRIMINALS AND INTERNATIONAL LAW * 


By Dr. Hans Enarp 


Minister—President of Bavaria 


‘‘The trial which is now about to begin is unique in the history of the 
jurisprudence of the world and it is of supreme importance to millions of 
people all over the globe.’’ 

Thus spoke the President of the International Military Tribunal in Nur- 
emberg, Lord Justice Lawrence, upon the occasion of the institution of the 
so-called Trial against the Major War Criminals on November 20, 1945. 
If his statement is correct, then the German people undoubtedly rank in 
first place among these millions. This also was the opinion of the chief 
prosecutor which recurred several times in his statements. Thus the 
French representative, Mr. Francois de Menthon, exclaimed: 


This work of justice is equally indispensable for the future of the 
German people. . . . The initial condemnation of Nazi Germany by 
your High Tribunal will be a first lesson for these people and will con- 
stitute the best starting point . . . of re-education which must be its 
great concern during the coming years. . . .” 

Your judgment .. . can serve as a foundation for the moral up- 
lift of the German people, first stage in its integration into the com- 
munity of free countries. . . .° 


* Paper read by Dr. Ehard on the occasion of the Meeting of Lawyers in Munich on 
June 2, 1948. Translated by E. C. Jann, Research Assistant, Foreign Law Section, Law 
Library of Congress. Supplied through the courtesy of the Honorable Robert H. Jack- 
son, who recommended publication in the following terms: ‘‘It is not because I agree 
with it that I would like to give this to the American legal profession, but because it is 
a scholarly and intelligent statement of the viewpoint of a leader of German political 
and legal thought. Quite naturally, there are statements in it with which I do not 
agree. None the less, I think it places the discussion on a more profitable basis than 
some of the popular criticisms that have appeared. And at all events, the German 
viewpoint is worth considering in any appraisal of the trial.’’ 

This paper was originally published in German in the German legal periodical, Siid- 
deutsche Juristen-Zeitung (July, 1948), Vol. 3, No. 7, cols. 353-368. 

1 Der Prozess gegen die Hauptkriegsverbrecher vor dem Internationalen Militadrgerichts- 
hof, Niirnberg 14. November 1945-1. Oktober 1946 (Niirnberg, 1947), Vol. II, p. 40 
(30) Citations to the official German edition were made by the author. Corresponding 
citations to the English edition have been inserted by the translator in parenthesis 
following the German citations. The English edition is entitled Trial of the Major 
War Criminals before the International Military Tribunal, Nuremberg, 14 November 
1945-1 October 1946 (Niirnberg, 1947). 

2Vol. V, p. 417 (370). 

3 Ibid., p. 479 (426). 
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During the proceedings the German people have become only insufficiently 
aware of the importance of the trial such as it has been described in the 
quoted phrases by outstanding men of other nations. It was still too 
stunned from the collapse, too deeply mired in its increasing distress, too 
much under the spell of the power of the war propaganda, of distrust and 
of disappointments, too little familiar with the horrible crimes of the de- 
posed leaders, too unfamiliar with the entire proceedings. Furthermore, 
the type of coverage given in the press and on the radio was not suited to 
create understanding and interest. 

The passage of time has had a clarifying and calming effect in this respect. 
We have gained sufficient mental and psychological distance from the trial 
and the judgment to view them quietly. We now also have at our disposal 
the essential material required for this objective examination, namely, in the 
form of the official publication of the records which contains the text of the 
indictment and of the judgment as well as the transcript of the proceedings 
and the most important documentary evidence, and which, as is stated in a 
prefatory remark, is ‘‘published in accordance with the direction of the 
International Military Tribunal, under the jurisdiction of the Allied Con- 
trol Authority for Germany.’’ 

The German people may no longer remain passive before this tremendous 
amount of material. A judgment which an international military tribunal 
has rendered on German territory, against Germans, should not leave any 
German unconcerned. Proceedings in which the law of nations is invoked 
for the first time in such a magnificent form against the abuse of power 
should find the lively attention of the German people even if Germany had 
not been directly involved. In my opinion it is now the duty and the grati- 
fying task of German legal science and politics to investigate the voluminous 
material of the trial and to make use of it. This task must, if it is to have 
permanent value, be performed without any preconceived ideas, in the spirit 
of law and of justice, which cannot be the task of a single people or of indi- 
vidual power groups, but must be the concern of the entire human race. 

My office, profession and inclination move me to the present attempt to 
deliver a contribution to the solution of this comprehensive task by survey- 
ing with you the trial and the judgment in the light of the law in force in 
the entire civilized world, in the light of the law of nations. I primarily 
select, from the wealth of problems, the question which is highly important 
to the development of law, namely, whether and to what extent new law was 
applied in Nuremberg. The short time available to me compels me to limit 
myself to essential points of view. But a group of experts such as the pres- 
ent requires no detailed interpretation of all concepts. 

As source material I shall primarily use the volumes of the official record 
in the German language published up to now. The defense pleadings have 
not been published yet. Therefore, I shall be able to refer to the argu- 
ments of the defense, which undoubtedly are notable, only to the extent that 
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they are quoted in the judgment. My quotations are based upon the official 
translation, although it does not always seem to have been successful. 

In order to prevent any misunderstanding I would like to make this one 
point clear at the outset of my statements: 

Offenses were tried in Nuremberg which the entire German population 
feels merit the death penalty. These crimes would also have found their 
retribution by applying the penal codes in force in most nations, including 
Germany. It is also the conviction of the German people that the society of 
nations, if it wishes to survive in the age of the most terrible tools of de- 
struction, may and must arm and secure itself against such crimes also with 
the weapons of law. In our evaluation of the Nuremberg trial we should 
not be misled by the unworthy wish for a milder judgment of the crime, but 
only by the desire for an ever-increased perfection of the law and the long- 
ing for the final and universal victory of law over might. 

In my paper I first want to explain the formal basis of the trial, and its 
course, then I wish to discuss the legal problems and, finally, draw the 
conclusions. 

The basis in international law of the trial is the agreement between Eng- 
land, the United States, France, and the Soviet Union signed on August 8, 
1945, which is entitled: ‘‘ Agreement for the Prosecution and Punishment 
of the Major War Criminals of the European Axis.’’* The treaty makes 
provision for an international military tribunal to be constituted from 
among the members of the four Powers. A so-called charter attached to the 


treaty as an integral part regulates in seven paragraphs the constitution of 
the court, its jurisdiction and the general principles, the composition and 
the competence of the prosecution, the rights of the accused, the rights of the 
court, and the trial procedure, judgment and punishment, and finally the 
question of costs. 

The following provisions of the Charter may be stressed : 


The Tribunal may not be challenged either by the prosecution or by the 
defendants, or their counsel.* 

The Tribunal is competent to try all persons ‘‘ who, acting in the interest 
of the European axis countries, whether as individuals or as members of 
organizations’’ committed any of the crimes enumerated in the Charter.® 


These crimes are: 


(a) Crimes against peace, 
(b) War crimes, 
(c) Crimes against humanity.® 


*For text of Agreement and Charter of the International Military Tribunal, see 
Department of State, Executive Agreement Series, No. 472 (Publication 2461); also 
this JourNAL, Supp., Vol. 39 (1945), p. 257 ff. 

4 Art. 3. 

5 Art. 6, par. 1. 

6 Art. 6, par. 2. 
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Leaders, organizers, instigators, and accomplices participating in the 
formulation or execution of a common plan or conspiracy to commit any of 
the crimes are responsible for all actions performed by any person in execu- 
tion of such plan." ‘‘The official position of defendants whether as Heads 
of State or responsible officials in Government departments, shall not be 
considered as freeing them from responsibility or mitigating punish- 
ment.’’® ‘‘The fact that the defendant acted pursuant to order of his 
government or of a superior shall not free him from responsibility, but 
may be considered in mitigation of punishment... .’’* Article 9 pro- 
vides the possibility of declaring a group or organization criminal with 
certain consequences for all members. 

In its formal aspect, the Agreement represents so-called particular inter- 
national law, which originates from an agreement, and, at first hand, is only 
binding upon the signatories, in contradistinction to universal international 
law which is based upon customary law and is binding upon the entire com- 
munity of nations. 

The Charter, in its contents, is substantive criminal law and procedural 
criminal law at the same time. It defines the punishable acts and provides 
the limits of punishment as is usual in a criminal code. It also contains the 
provisions regarding the composition of the tribunal and the rules of pro- 
cedure such as we find them in a judiciary act and in a code of criminal 
procedure. The Charter represents, particularly in regard to procedural 
law, a compromise between Anglo-Saxon and continental legal doctrine. 

On the basis of the Charter the joint prosecution staff of the signatories 
brought the indictment against 24 German nationals and six groups or or- 
ganizations. The following accusations were brought therein in accordance 
with the definitions of crimes contained in the Charter: 

Count 1: The common plan or conspiracy. I quote: 


All the defendants, with divers other persons, during a period of 
years preceding 8 May 1945, participated as leaders, organizers, insti- 
gators, or accomplices in the formulation or execution of a common plan 
or conspiracy to commit, or which involved the commission of, Crimes 
against Peace, War Crimes, and Crimes against Humanity, as defined 
in the Charter of this Tribunal, and in accordance with the provisions 
of the Charter, are individually responsible for their own acts and for 
all acts committed by any persons in the execution of such plan or 
conspiracy.’° 


I may at this point briefly enter upon the concept of conspiracy which 
has been much discussed at the trial against the major war criminals and at 
later trials. The concept is not one familiar to continental law. It has 


7 Art. 6, par. 3. 

8 Art. 7. 

9 Art. 8. 

10 Vol. I, p. 30 (29). 
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developed in Anglo-Saxon customary law. With the aid of this concept 
members and leaders of bands of criminals may be made responsible for all 
crimes of the band, even if they cannot be shown to have participated ac- 
tively in each individual crime. By means of the introduction of the Anglo- 
Saxon concept into the Charter the legal tool was provided to make every 
leading National Socialist responsible for all crimes of the régime. 

The Charter went even further still by introducing a concept of the com- 
mon plan which hitherto was unknown either in the Anglo-Saxon or in any 
other law, a ‘‘common plan’’ for the commission of crimes because the exist- 
ing legal concepts obviously did not appear adequate to its authors for the 
punishment of the group of persons accused of such horrible crimes. This 
procedure is, as I want to note briefly, not unobjectionable, particularly 
since it does not provide any clear limit and is too little adapted to political 
reality. Since I will not enter upon this problem any further today I wish 
to state in advance that the judgment did not follow the indictment without 
reservation on this point. 

Count 2: Crimes against Peace: 


All the defendants . . . participated in the planning, preparation, 
initiation, and waging of wars of aggression, which were also wars in 
violation of international treaties, agreements, and assurances.’ 

In Exhibit C annexed to the indictment there are enumerated 26 inter- 
national treaties, the violation of which is attributed to the defendants, 
among them several Hague conventions, the Treaty of Versailles, the Treaty 
of Locarno, the Pact of Paris of 1928 outlawing war, non-aggression treaties, 
e.g., the Non-Aggression Treaty between Germany and the Soviet Union 
dated August 23, 1939, and others. 

Count 3: War Crimes: 


All the defendants committed War Crimes between 1 September 1939 
and 8 May 1945, in Germany and in all . . . countries and territories 
occupied . . . and on the High Seas.” 

The following are listed as war crimes: murder and ill-treatment of the 
civilian population, deportation for slave labor, murder and ill-treatment of 
prisoners of war, murder of hostages, plundering of public and private 
property, compulsory recruiting of civilian laborers and others. I give a 
few quotations from the indictment: 


1. They degraded the standard of life of the people of occupied coun- 
tries and caused starvation, by stripping occupied countries of food- 
stuffs for removal to Germany." 


In connection with this, a French assistant prosecutor in the main pro- 
ceedings stated the following: 
11 Vol. I, p. 45 (42). 


12 Ibid., p. 46 (42-43). 
18 Ibid., p. 59 (55). 
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. . . but there is one thing which can never be repaired—the results 
of privations upon the physical state of the population. 

In the occupied countries, in France particularly, many persons died 
solely because of undernourishment and because of lack of heat. It was 
estimated that people require from 3,000 to 3,500 calories a day and 
heavy laborers about 4,000. From the beginning of the rationing in 
September 1940 only 1,800 calories per day per person were distributed. 
Successively the ration decreased to 1,700 calories in 1942, then to 1,500, 
and finally fell to 1,220 and 900 calories a day for adults and to 1,380 
and 1,300 for heavy laborers; old persons were given only 850 calories 

Incurable sicknesses such as tuberculosis developed and will continue 
to extend their ravages for many years. The growth of children and 
adolescents is seriously impaired. The future of the race is a cause for 
the greatest concern. . . .** 


In the indictment it is further stated: 


2. They seized raw materials and industrial machinery in all of the 
occupied countries, removed them to Germany and used them in the 
interest of the German war effort and the German economy. 

3. In all the occupied countries, in varying degrees, they confiscated 
businesses, plants, and other property.’® 


5. They established comprehensive controls over the economies of all 
the occupied countries. ... 

6. . . . They imposed occupation levies, exacted financial contribu- 
tions, and issued occupation currency, far in excess of occupation 


costs. ... 


8. . . . they destroyed industrial cities, cultural monuments, scien- 
tific institutions, and property of all types in the occupied territories to 
eliminate the possibility of competition with Germany.’® 


Another quotation: ‘‘Civilians of occupied countries were subjected 
systematically to ‘protective arrests’ whereby they were arrested and im- 
prisoned without any trial and any of the ordinary protections of the law, 
and they were imprisoned under the most unhealthy and inhumane con- 
ditions.’’ 

In regard to the treatment of the prisoners of war, it is stated, among 
other things : ‘‘ The defendants murdered and ill-treated prisoners of war by 
denying them adequate food, shelter, clothing and medical care and atten- 
tion; by forcing them to labor in inhumane conditions; by torturing them 
and subjecting them to inhuman indignities and by killing them.’’ ** 


14 Vol. VI, pp. 58, 59 (48). 
15 Vol. I, p. 59 (55). 

16 Ibid., p. 60 (55). 

17 Ibid., p. 47 (44). 

18 Ibid., p. 56 (52). 
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I quote here also a passage from the judgment. A letter by Admiral 
Canaris dated September 15, 1941, is mentioned there in which it is stated: 


. . . the principles of general international law on the treatment of 
prisoners of war . . . since the 18th century . . . have gradually been 
established along the lines that war captivity is neither revenge nor 
punishment, but solely protective custody, the only purpose of which is 
to prevent the prisoners of war from further participation in the 


The judgment holds expressly that these statements have represented the 
legal situation correctly and that any treatment of prisoners of war which 
is contrary to these principles, does not correspond to international law. 

Count 4 reads: Crimes against Humanity: 


All the defendants committed Crimes against Humanity during a 
period of years preceding 8 May 1945 in Germany and in all those 
countries and territories occupied by the German armed forces since 
1 September 1939 and in Austria and Czechoslovakia and in Italy and 
on the High Seas.*° 


Particularly the following are enumerated: murder, extermination, en- 
slavement, deportation, and other inhuman acts against the civilian popula- 
tion before and during the war, persecution for political, racial, and re- 
ligious reasons. 

The indictment was based upon an abundance of exact facts on each count. 


The main trial was instituted on November 20, 1945. The judgment is 
dated October 1, 1946. 

From a technical point of view the trial was an important accomplish- 
ment. German, English, French and Russian were admitted as languages 
in which the proceedings could take place. Each word that was spoken in 
one of these languages could be heard over the ear-phones, translated into 
one of the other three languages. A tremendous amount of documentary 
proof was submitted, explained and worked over. Within the framework 
set by the Charter all participants were obviously endeavoring to be objec- 
tive. Occasional deviations from this rule were stopped immediately by 
the President. 

The German defense saw itself faced with a difficult task, since in all tech- 
nical questions it was dependent upon the court or the prosecution because 
it did not become cognizant of the tremendous amount of incriminating ma- 
terial of the prosecution until during the course of the trial, and had to find 
its way in a trial procedure which deviates substantially from the German 
criminal procedure. The performance of the defense should receive par- 
ticularly high credit under the circumstances. 

In very extensive speeches by the prosecution the prosecutors endeavored, 


19 Vol. I, p. 259 (232). 
20 Ibid., p. 70 (65). 
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particularly the American chief prosecutor, Justice Jackson, to do justice 
also to the German people. Justice Jackson says, among other things: ‘‘ We 
would also make clear that we have no purpose to incriminate the whole 
German people.’’** In another place: ‘‘The democratic elements . . . got 
inadequate support from the democratic forces of the rest of the world, 
including my country.’’** Furthermore, he says: ‘‘The German, no less 
than the non-German world, has accounts to settle with these defendants.’’ ** 

The crushing documentary evidence which the prosecution submitted dur- 
ing the oral hearings for the most part was taken from captured German 
archives. Its authenticity could not be contested. The indictment, the 
protocols of the proceedings and the judgment described the fateful course 
of National Socialism in Germany and in the world as objectively and im- 
pressively as hardly any German description could have done. We experi- 
ence once again the entire development: the road to power, the strengthen- 
ing of power by deception, compulsion, cunning and terror, the battle against 
the working class, against the Church, the persecutions of the Jews, and the 
war with its horrors. Much is uncovered before our eyes which was un- 
known to the German people. The blush of shame must rise in the face of 
every German if he hears the incontrovertible proof thereof and sees how 
cowardly cruelty, currish fealty, insane obsession debased honor and human- 
ity and forfeited the German reputation. One would like to tell every Ger- 
man to read these documents, particularly those people who forget too soon 
and would like to avert their eyes from the horrors of the near past. Then 
they would understand more readily that the tragic today had to develop 
from the criminal yesterday. 

After this short résumé permit me to pass onto the legal problems which 
we are to discuss today. 

1. The criminal law which was to be applied is the Charter. It dates 
from August 8, 1945. However, the indictment is directed against acts 
which were committed before May 8, 1945, 2.e., long before the promulgation 
of the Charter. Furthermore, the Charter declares that, among other things, 
certain acts which heretofore had merely been judged as political or mili- 
tary conduct, but never had been subjected to an appraisal from the view- 
point of international criminal law, were declared by the Charter to be 
erimes. Thus, particularly in Article 6(a): 


Planning, preparation, initiation or waging of a war of aggression, 
or a war in violation of international treaties, agreements, or assur- 
ances, or participation in a common plan or conspiracy for the accom- 
plishment of any of the foregoing. 


In addition, the Charter makes responsible a group of persons such as has 
heretofore never been subjected to criminal jurisdiction under international 


21 Vol. II, p. 120 (102). 
22 Ibid., p. 128 (109). 
23 Ibid., p. 121 (103). 
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law. According to the weight of doctrine, international law has only to do 
with nations, not with individual persons. In cases of acts of a predomi- 
nantly political character, also of the so-called political crimes, only the state 
as such, and not the offender personally, is responsible according to this 
view. 

Therefore, the question comes up whether the principle almost generally 
recognized in the criminal law of civilized nations is not violated by the 
Charter and the proceedings, namely, that an act shall only be punished if 
at the time of its commission it was under penal sanction. It is the prin- 
ciple which excludes the retroactive force of penal laws and which is usually 
expressed by the Latin formula: nulla poena sine lege or nullum crimen 
sine lege. Many representatives of international law doubt whether this 
principle is applicable to international law at all, namely, because it would 
presuppose a stage in the legal organization which has not yet been attained 
in international law. But I need hardly enter upon this objection, since 
neither the prosecution nor the judgment have in principle denied that this 
principle also applies in international law. Moreover, the same view was 
expressed by the Court of International Justice at The Hague in an advis- 
ory opinion concerning the admissibility of the introduction of analogy in 
the criminal law of Danzig, which the Court delivered in 1934 upon the re- 
quest of the Council of the League of Nations. Against the votes of the 
Italian and the Japanese judges, it is stated there that the maxim nulla 
poena sine lege praevia must also apply in international law. 

2. The Charter has been promulgated by the victors and is directed 
exclusively against the vanquished. The party on the one hand is, as has 
been stated in the joint defense, ‘‘all in one: creator of the statute of the 
Tribunal and of the rules of law, prosecutor and judge.’’** The question 
arises whether these facts do not run counter to the generally recognized 
principles of modern penal jurisprudence and to the requirements of an 
international court. 

The prosecutors and the court could simply have avoided any discussion 
of these questions by referring to the Charter as the sole authoritative source 
of law. It is to the credit of the court as well as of the prosecution that, in 
putting full emphasis upon the authoritative importance of the Charter, 
they did not avoid these fundamental legal questions, but tried to meet the 
above-mentioned objections in their statements, which in part are master- 
pieces of forensic oratory, full of great perspicacity and considerable dia- 
lectie adroitness, although they did not at all agree with one another on 
every detail and every argument. 

The chief prosecutors themselves stress the novelty of the procedure. 
They admit that for the first time in history such an international criminal 
court is in session and that for the first time the men responsible for the 
war of aggression and its consequences are being taken personally to ac- 


24 Vol. I, p. 188 (169). 
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count. However, they nevertheless represent the viewpoint that the prin- 
ciple ‘‘nulla poena sine lege’’ has not been violated; that the legal norms 
applied are not fundamentally new but correspond to the general convic- 
tion of what is right. International law originates—so they state—not only 
from agreements between nations, not only as enacted law, but also from 
gradual observance, from customary law; that this customary law, which 
already before was in force, was, so to speak, codified in the Charter; that 
not the penal law as such, but only its formulation is new. Thus, for in- 
stance, the chief American prosecutor states: 


It is an outgrowth of treaties and agreements between nations and of 
accepted customs. Yet every custom has its origin in some single act 
. . . Unless we are prepared to abandon every principle of growth for 
international law, we cannot deny that our own day has the right to 
institute customs and to conclude agreements that will themselves be- 
come sources of a newer and strengthened international law.*® 


Now, the indictment for planning and waging aggressive war is the salient 
part of the trial, as has been stressed again and again. If, however, aggres- 
sive war were not punishable, there would not be any basis for the punish- 
ment of crimes against peace, in other words, of the so-called political crimes 
which were so strongly emphasized. The chief prosecutors therefore have 
built up the thesis with a considerable array of oratory and historical ma- 
terial, that the war of aggression, defined as a crime in the Charter, was 
considered a crime under international law not later than after the Paris 
Pact of 1928 to Outlaw War, the so-called Briand-Kellogg Pact. 

Now, if war of aggression is a crime—thus they argue, perhaps in a the- 
oretically somewhat top-heavy argument—the aggressor automatically loses 
all rights which a party waging war has in a justified war. War of aggres- 
sion therefore is nothing other than a murderous and predatory enterprise. 
The English chief prosecutor says: 


What statesman .. . could doubt, from 1928 onwards, that aggres- 
sive war . . . was unlawful and outlawed? *° 


It is, indeed, not necessary to doubt that some aspects of the Charter 
bear upon them the imprint of significant and salutary novelty. But it 
is our submission and our conviction, which we affirm before this Tri- 
bunal and the world, that fundamentally the provision of the Charter 
which constitutes wars . . . a crime, is not in any way an innovation. 
This provision of the Charter does no more than constitute a competent 
jurisdiction. . . .77 


It fills a gap in international criminal procedure.”* 


25 Vol. II, p. 173 (147). 
26 Vol. III, p. 120 (103). 
27 Ibid., p. 109 (94). 
28 Ibid., p. 124 (106). 
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According to the statements of the prosecutors, the personal liability on 
the part of the men responsible for the war also for political acts committed 
in the name of the state is a logical conclusion and a requirement of justice. 
The state is only an idea. Acts, crimes are always committed by human 
beings only. Justice Jackson says: 


The very minimum legal consequence of the treaties making agegres- 
sive wars illegal is to strip those who incite or wage them of every de- 
fense the law ever gave, and to leave war-makers subject to judgment 
by the usually accepted principles of the law of crimes.” 


This principle of personal liability is a necessary as weil as logical 
one if international law is to render real help to the maintenance of 
peace.*° 


Those in lower ranks were protected against liability by the orders 
of their superiors. The superiors were protected because their orders 
were called acts of state. . . . Modern civilization puts unlimited weap- 
ons of destruction in the hands of men. It cannot tolerate so vast an 
area of legal irresponsibility.* 

But the ultimate step in avoiding periodic wars... is to make 
statesmen responsible to law. And let me make clear that while this 
law is first applied against German aggressors, the law includes, and if 
it is to serve a useful purpose it must condemn aggression by any other 
nations, including those which sit here now in judgment.** 


Thus far Justice Jackson. The English chief prosecutor exclaims: 


. . . the great powers responsible for this Charter . . . draw the in- 
escapable conclusion from the renunciation, the prohibition, the con- 
demnation of war . . . and they refuse to reduce justice to impotence 
by subscribing to the outworn doctrines that a sovereign state can 
commit no crime and that no crime can be committed on behalf of the 
sovereign state by individuals acting in its behalf. . . .*° 


The objection that the Charter represents the law of the victor is discussed 
by the American representative in the words: 


Unfortunately, the nature of these crimes is such that both prosecu- 
tion and judgment must be by victor nations over vanquished foes. 
The worldwide scope of the aggressions carried out by these men has 
left but few real neutrals. Either the victors must judge the van- 
quished or we must leave the defeated to judge themselves.** 


29Vol. II, p. 173 (146-147). Translator’s note: The paper erroneously refers to 
Volume ITI. 

80 Vol. II, p. 177 (150). 

81 Vol. III, p. 121 (104). 

82 Tbid. 

33 Ibid. 

84 Vol. II, p. 118 (101). 
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The French chief prosecutor, in a well-founded legal construction, jus- 
tifies the law of the Charter somewhat differently from Anglo-Saxon repre- 
sentatives. He states that the jurisdiction of the court rests upon the rec- 
ognition in international law of the territorial principle in force in the 
sovereign states. According to this principle every nation may punish the 
crimes which are committed on its territory. Since the crimes of the de- 
fendants apply to several national territories, the creation of a joint court 
seemed advisable.** If responsibility under international law is recognized, 
it usually does not concern the individual but the national community as 
such. In such case, it is the duty of the state to deal with, either politically 
or as a crime, the conduct of the men who were the perpetrators of a viola- 
tion of international law. At the present time, however, there is no German 
state. The highest authority in Germany is exercised by the four occupy- 
ing Powers. Therefore, they have the right to have the guilt of German 
nationals tried before the court.** According to this French thesis, there- 
fore, the court would act as the curator of German sovereignty. 

The chief prosecutor of the Soviet Union, General Rudenko, does not rec- 
ognize, in contradistinction to the other chief prosecutors, the customary 
law as part of the law of nations, but rather considers the agreements be- 
tween states as the only source of establishing law and as the sole legally 
binding act. He says: 


The Charter . . . of the International Military Tribunal is to be con- 
sidered an unquestionable and sufficient legislative act, defining and 
determining the basis and the procedure for the trial and punishment 
of major war criminals.*’ 
The references to the principle nullum crimen sine lege, he states further, 
‘fare not applicable because of the following fundamental, decisive fact: 
The Charter of the Tribunal is in force and in operation and all its provi- 
sions possess absolute and binding force.’’ 

These statements perhaps simplify the problem too much. 

The judgment substantially follows the fundamental statements of the 
chief prosecutors. It emphasizes that the law of the Charter is binding 
for the court. According to the statement of the judgment, the Charter has 
been enacted on the basis of the indubitable right of the occupying Powers 
to enact laws for the occupied territories. The Charter does not represent 
an arbitrary exercise of power on the part of the victorious nations, but the 
expression of international law as it existed at the time of its creation.* 

With regard to the retroactive force of the Charter the judgment states 
the following: 


35 Vol. V, p. 418 et seq. 
36 Tbid., p. 438. 

37 Vol. VII, p. 168 (148). 
38 Vol. I, p. 244 (218). 
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In the first place, it is to be observed that the maxim nullum crimen 
sine lege is not a limitation of sovereignty, but is in general a principle 
of justice. To assert that it is unjust to punish those who in defiance 
of treaties and assurances have attacked neighboring states without 
warning is obviously untrue, for in such circumstances the attacker 
must know that he is doing wrong, and so far from it being unjust to 
punish him, it would be unjust if his wrong were allowed to go 
unpunished.*® 


If I understand these sentences correctly, they state that the sovereign 
state may enact binding law for its courts without regard to the principle 
‘‘nullum crimen sine lege,’’ provided that higher justice requires it. 

The judgment then states that war of aggression has been outlawed by the 
Briand-Kellogg Pact of 1928 asa crime. I quote: 


In the opinion of the Tribunal, the solemn renunciation of war as an 
instrument of national policy necessarily involves the proposition that 
such a war is illegal in international law; and that those who plan and 
wage such a war, with its inevitable and terrible consequences, are com- 
mitting a crime in so doing.*° 
The judgment argues that the Pact does not expressly state that such wars 
are crimes and does not appoint any courts for the trial of the aggressor. 
In interpreting the Pact, however, 


it must be remembered that international law is not the product of 
an international legislature, and that such international agreements as 
the Pact of Paris have to deal with general principles of law, and not 
with administrative matters of procedure. The law of war is to be 
found not only in treaties, but in the customs and practices of states 
which gradually obtained universal recognition, and from the general 
principles of justice applied by jurists and practised by military courts. 
This law is not static, but by continual adaptation follows the needs of 
a changing world.* 


The responsibility of individuals under international law is affirmed by 
the court. In its opinion international law imposes duties and liabilities 
upon individuals as well as upon states. In this connection it is stated in 
the judgment: ‘‘only by punishing individuals who commit such crimes can 
the provisions of international law be enforced.’’ *” 

These, in a short summary, are the essential arguments of the indictment 
and of the judgment in regard to the questions which we are dicussing here. 
In a critical survey I need not enter upon certain arguments which are more 
of rhetorical than legal importance. I give as an example only the conten- 
tion made several times that the defendants may not make reference to the 
principle which excludes the retroactive force of a law because they them- 


89 Vol. I, p. 245 (219). 
40 Ibid., p. 246 (220). 
41 Ibid., pp. 246, 247 (221). 
42 Ibid., p. 249 (223). 
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selves have disregarded all laws. Here it could be said that it is immaterial 
whether the defendant considers himself above the law and the statute. 
Even the criminal enjoys the protection of the law, although he does not in 
his own mind recognize the binding force of the legal order. 

I shall now direct my attention to the more important question whether 
and to what extent new law has been applied in this trial and the principle 
‘“nulla poena sine lege’’ has been violated. 

Let us once again establish the meaning of this sentence first. We know 
that it is the purpose of all law to regulate the relations of men among them- 
selves. The law tells everyone what he may do and what he may not do. 
Whoever commits an act must know what legal consequences it will entail. 
That is only possible if the rules of conduct are already fixed in advance. 
The more serious the legal consequences are, the more it is necessary that 
they be capable of being anticipated clearly and unequivocally. That is par- 
ticularly true if the community claims the right to punish, which by its 
very nature is a painful interference with the legal sphere of the individual. 
The legal norm upon which a right to punish is based must declare certain 
conduct not only as unlawful, but must make it appear as punishable con- 
duct, as a crime, and it must finally make provision for the execution of the 
right to punish. The legal norm which prohibits or outlaws the act must be 
accompanied by the penal sanction which is capable of execution in practice. 
It therefore does not suffice if the act is condemned from the moral point 
of view and is felt to be worthy of punishment; rather, it must also be 
branded as punishable. If, in the course of development, a legal norm 
evolves which makes punishable an act heretofore not punishable, then this 
norm, if it really is to be considered law, may only apply to the future. For, 
up to that time, the act was not contrary to law—and the legislator cannot 
change the past. This is the idea upon which the maxim nulla poena sine 
lege is based. In that connection the word lez should not only be taken to 
mean the law in the narrower technical sense, 1.e., a rule issued in a 
definite form by authorities specially empowered, but it must be under- 
stood to include every legal norm, whether it be founded upon formal law 
or upon customary law, i.e., upon legal principles generally believed to be 
binding. The word lez in this connection corresponds to the concept of the 
English expression, ‘‘law,’’ which in German also means ‘‘Gesetz’’ as well 
as ‘‘Recht”’ or ‘‘ Rechtsnorm.”’ 

If we apply these criteria to the Nuremberg trial, the first question arises: 
Does the provision of the Charter, which designates the planning or waging 
of a war of aggression as a punishable crime, correspond to a legal norm 
laid down by international law or to general legal principles already in 
existence in 1939? 

First, it must be stated that the concept of war of aggression is not defined 
in the Charter and that no generally binding agreement has been reached 
in regard to this term in international law. This fact is not unimportant. 
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Whoever starts a war will always be prepared with a more or less credible 
justification. We need only remember the speeches of Hitler. However, 
as the American chief prosecutor rightly emphasizes, ‘‘no political, military, 
economic, or other considerations shall serve as an excuse or justification for 
such actions. . . .’’* It is true that endeavors were made to clarify the 
concept. Jackson quotes as an example the ‘‘ Agreement concerning the 
Definition of the Concept Aggression’’ which was signed in London in 1933 
by the Soviet Union, the Baltic States, Poland, Rumania, Turkey, Persia 
and Afghanistan,* and he designates it as ‘‘one of.the most decisive sources 
of the law of nations.’’ What now is termed a decisive source of inter- 
national law at that time was considered merely a diplomatic maneuver on 
the part of the Soviet Union. Among the states represented in the court 
neither the United States nor England nor France has joined this or any 
agreement of similar contents, namely, for the reason that they did not want 
to have the definition apply to themselves. Incidentally, the agreement did 
not prevent the Soviet Union from moving into the territory of the contract- 
ing parties, of the Baltic States and of Poland, and from occupying Ru- 
manian Bessarabia without worrying about its own definition of aggression 
and without regard to diplomatic protests. 

Let us leave theory aside and assume without further discussion that the 
wars upon which the court had to decide were in fact wars of aggression in 
the meaning of Article 6(a) of the Charter. What about the question 
whether these wars were punishable? One would think that, on such an im- 
portant question, international law would provide a clear and unequivocal 
provision. Alas that is not the case. It is true that after a detailed de- 
scription of the movements to prevent war since the time of the first World 
War, the indictment and judgment, as I have already stated, arrived at the 
conclusion that, at the latest, the General Treaty for Renunciation of War 
of August 27, 1928, which is better known under the name Paris Treaty to 
Outlaw War, or Kellogg Treaty, establishes punishment for wars of aggres- 
sion. Article 1 of the treaty states: 


The High Contracting Parties solemnly declare in the names of their 
respective peoples that they condemn recourse to war for the solution 
of international controversies, and renounce it as an instrument of na- 
tional policy in their relations with one another. 


This contractual renunciation of war as a tool of national politics implies, 
of course, that such a war is contrary to international law and that any na- 
tion which in spite thereof wages such a war commits a breach of contract. 
To this extent one must agree with the judgment. On the other hand, I do 
not find in the statements of the indictment and of the judgment any con- 


43 Vol. II, p. 175 (148). 
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vincing proof for the further conclusion that after the treaty such a war 
was not only unlawful, but that those who plan such a war and wage it 
thereby commit a crime. In the treaty itself war is not designated as a 
crime and the renunciation is not reinforced by a sanction. It must be re- 
gretted that the treaty is a lex imperfecta to this extent, but in my opinion 
this cannot be disputed. It certainly is not satisfactory from a moral point 
of view if, subsequent to the treaty, monstrous deeds such as the waging of 
a war of aggression may be considered unlawful but not as a punishable 
offense. But such imperfections are not infrequent in the development of 
law and they are not always avoidable. 

It is stated in detail in the trial and in the judgment that international 
law not only consists of treaties but also develops from usages and customs 
which gradually have found general recognition, and from legal principles 
which were worked out by jurists and which then slowly became general 
legal conviction. Furthermore, legal norms which originally were only 
contractual law may gradually become universal international law which 
applies to all nations. We fully agree with this view, which is also repre- 
sented in German science of international law. Therefore, it remains to be 
examined in the present case whether war of aggression, even though no 
contractual norm has declared it punishable, perhaps was a punishable 
crime according to general legal conviction. 

In this connection the judgment refers to resolutions which term war of 
aggression an international crime, namely, to a Resolution of the League 
of Nations dated September 24, 1927, and to a Resolution of the Sixth Pan 
American Conference in Havana dated February 18, 1928, as well as to the 
so-called Geneva Protocol of 1924. These demonstrations without a doubt 
show that in the community of nations the desire increased to see wars of 
aggression declared an international crime. But they in no way prove that 
this wish has already been realized in international law. On the contrary, 
it must be stated that none of the participating governments has gone be- 
yond a declaratory or declamatory demonstration and that no government 
has committed itself to the international law viewpoint that war of aggres- 
sion is punishable. The Geneva Protocol at that time was recommended 
for adoption by unanimous resolution of the Members of the League of Na- 
tions. But nevertheless it was never ratified and has never achieved 
validity as international law. This circumstance, in my opinion, speaks not 
for, but against, the existence of a general legal conviction. 

Finally, let us consider the practice of nations, which is also an important 
source of international law. 

If, since 1928, a general legal conviction had existed which regarded war 
of aggression as a punishable act under international law, it would in all 
probability have expressed itself in practical politics. There was no lack of 
suitable or even compelling occasions therefor. Japan started war against 
China and occupied Manchuria by armed force. Italy engulfed Abyssinia 
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in a war, the Soviet Union conducted war against Finland. However, no 
official statement has become known in which the United States or the Eng- 
lish, French or Soviet government would have designated these wars of ag- 
gression as international crimes under reference to the international law in 
effect, threatened with an international punishment and made the statesmen 
responsible for it personally liable. It is true that at the end of 1939 the 
Soviet Union was expelled from the League of Nations because of the war 
with Finland, but the prosecution and the judgment have not made refer- 
ence to this resolution, nor to the ‘‘sanctions’’ decided upon in individual 
cases, as proof of the punishable character of a war of aggression under 
international law. 

Furthermore, the urgent warnings which the various statesmen directed 
to Hitler upon the eve of the war and which speak a very earnest language, 
contain no reference to a general legal conviction of this type and no warn- 
ing with regard to crimes and no threat of punishment. According to my 
knowledge, the Soviet Union in no way condemned the impending war of 
aggression against Poland, concerning which it was precisely informed, as a 
‘‘erime’’ under international law. 

I believe that these facts and considerations must lead to the conclusion 
that the punishable character of the war of aggression stipulated in the 
Charter does not correspond to a general legal conviction in force in 1939, 
but that it is new law and that to this extent the principle of nullum crimen 
sine lege has been violated. 

We must ask ourselves why the punishable character of the war of aggres- 
sion has been made the salient feature of the first Nuremberg trial, for the 
defendants would not have escaped their justified punishment because of 
their acts, which violate the penal laws of all civilized countries, even if the 
punishment of war of aggression as an interndtional crime had been dis- 
pensed with. The explanation for this procedure probably lies more upon 
the political than upon the legal plane. A prosecution ‘‘in court’’ of the 
criminally induced world catastrophe just could not be avoided unless re- 
course was to be had to considerably more far-reaching methods, methods of 
punishment more questionable for the development of law which necessarily 
would have entailed a higher degree of arbitrariness. The emphasis upon 
war of aggression in the indictment has made it possible for the defendants 
to introduce primarily political viewpoints for their defense. This in part 
has had the regrettable consequence that their acts which would clearly have 
been punishable according to existing law, have to a certain extent been 
overshadowed by the controversial question whether war of aggression is an 
international crime which should be tried, if an individual is involved, be- 
fore a tribunal of the victorious Powers. 

But it would be much more regrettable if, in the future, because of the 
condemnation of war of aggression, the rules of warfare which are of pri- 
mary importance for the protection of the individual, such as the Hague 
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Rules of Land Warfare, the Geneva Convention on the Treatment of Pris- 
oners of War and others should be neglected or ignored and lose their value. 
It is doubtful whether humanity will ever succeed in making war impossible, 
but it is established beyond any doubt that, in view of the present stage of 
technical progress, a barbaric method of total war would ensue, endangering 
the entire human race, if all warring parties, aggressors as well as defenders, 
did not feel themselves bound by these rules of warfare which have become 
established in the community of nations. 

After this short discourse I shall proceed to the question of the personal 
responsibility of the men who acted in the name of the state. The court re- 
jected the view that persons who perform an official act assume no responsi- 
bility of their own under international law but are protected by the doctrine 
of the sovereignty of the state. In this connection it may be stated that the 
view at one time generally in vogue, that international law is only the law 
between nations that does not concern the individual, has not at all been 
generally relinquished. The allegation advanced several times, that crimes 
are always committed by individuals, is undoubtedly correct, but it is a 
truism. It applies to every human act and of itself proves nothing with 
regard to criminal responsibility in the individual case. I recall the Eng- 
lish maxim: ‘‘The King can do no wrong.’’ International military tribu- 
nals also are made up of human beings, conventions also are entered into by 
human beings, a charter also is created by human beings, the indictment is 
brought by individual human beings—and nevertheless the indictment in 
the trial begins with the words: ‘‘The United States of America, the French 
Republic, the United Kingdom of Great Britain and Northern Ireland, and 
the Union of Socialist Soviet Republics hereby indict. Pa 

Finally, the apodictic statement of the judgment that the principle of 
international law which, under certain circumstances, grants the repre- 
sentatives of the state protection, may not apply to acts which were branded 
as criminal by the law of nations, would require a more profound justifica- 
tion. In any event, no single case is known in which a statesman would 
have been subjected to criminal responsibility for any act committed in 
the name of the state. All representatives of the prosecution emphasize 
with fervor that the trial of those responsible for official acts is something 
completely new. Thus we come to the conclusion that, with regard to this 
question also, new law was applied with retroactive force. 

Finally, a word on the procedural aspects of the trial. It is disposed of 
by the representatives of the prosecution in the otherwise extensive and 
thorough pleadings in a relatively short manner. It is true that all con- 
cede that this court is a novel institution and that no such international 
criminal proceedings have taken place, not even after the Treaty of Ver- 
sailles which originally had provided for a trial of the war criminals. The 
prosecutors say: The Charter ‘‘only’’ fills a gap. The Charter ‘‘only”’ 
provides a competent jurisdiction. But these are in reality tremendous 
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innovations. A law which fills a gap is new law; a law which creates a 
jurisdiction not hitherto existing is also new law. It makes a great differ- 
ence to the offender whether the judiciary act and the trial procedure were 
already determined at the time of the commission of the offense, or whether 
it was merely created subsequently, with confinement of its application to 
his ease. It is not without reason that many constitutions and also Article 
86 of the Bavarian Constitution declare special courts unlawful. 

The observations which we have made, in my opinion, lead to the con- 
clusion that the Charter and the trial have proceeded beyond international 
law as in force and have applied new law retroactively. I believe it would 
befit the reputation of the judge and international administration of justice 
better if we concede this fact than if we stretch the law upon the bed of 
Procrustes until it seems to serve the requirement of the hour. 

The defenders of the Charter apparently have also felt that one cannot 
subsume satisfactorily the tremendous complex of political, military, and 
legal problems which faced the court under existing international law by 
means of legal constructions which depend entirely upon the substantive 
law in force. After exhausting all legal arguments they finally have made 
a subsidiary appeal against the restrictive substantive law to higher justice, 
to which all substantive law is to be subordinated. That is understandable. 
A number of horrible deeds have been committed. Was humanity to be 
deprived of the privilege of punishing these deeds and of exacting expiation 
from the guilty ones? Every feeling of law and order revolts against it. 
This desire for higher justice must be fulfilled even if one should have to 
proceed beyond the law as in force at the time of the commission of the 
deeds. 

It probably is no coincidence that the prosecutors developed the noblest 
eloquence particularly on this point where substantive law no longer offers 
any conclusive arguments. Indeed, the ultimate and deepest justification 
of the Charter and the trial would be and would have to be the fulfillment 
of this ethical requirement. Whoever wishes to free the way to this higher 
justice would like to exclaim in the words of the British chief prosecutor: 


If this be an innovation, it is an innovation long overdue—a desirable 
and beneficent innovation fully consistent with justice, fully consistent 
with common sense and with the abiding purposes of the law of 
nations.** 


These are memorable words. If we follow them they will lead very far. 
Justice, sound human reasoning and the eternal aims of the law of nations 
demand that these norms, old or new, must apply to the strong as well as 
to the weak if they are to be felt to be law. For all nations are equal be- 
fore the law of nations. It is contrary to law if one nation invokes legal 
norms against another nation which it does not consider binding also for 
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itself. It is regrettable that this general recognition [of the binding force] 
by the nations sitting in judgment has not been made expressly. The 
Powers could have solemnly declared in the London Agreement that they 
consider the norms established in the Charter as generally binding for the 
community of nations. They have not done so. The United Nations in 
whose interest the four Powers acted, as is stated in the preface to the Lon- 
don Agreement, have stated their ‘‘conviction’’ in a resolution of the Gen- 
eral Assembly of December, 1946, with reference to the Nuremberg judg- 
ment, that the principles applicable to the criminals of a war of aggression 
are to be generally valid. However, this resolution, just as the resolutions 
already mentioned, did not of itself create international law, but it is only 
a recommendation de lege ferenda. A competent court was not constituted. 

It is true that the representatives of the prosecution have stated re- 
peatedly that the signatory Powers have subjected themselves to this inter- 
national law by virtue of the Charter. Thus the American representative 
states : 


We must never forget that the record on which we judge these de- 
fendants today is the record on which history will judge us tomorrow. 
To pass these defendants a poisoned chalice is to put it to our own lips 
as well.*® 


And in another place: 


And let me make clear that while this law is first applied against 
German aggressors, the law includes, and if it is to serve a useful pur- 
pose it must condemn aggression by any other nations, including those 
which sit here new in judgment.*® 
I am afraid that the light which this brilliant rhetoric sheds on sober reality 
is too rosy. At any rate the signatory Powers have not bound themselves 
in any way by contract to have the law of the Charter apply against them- 
selves also. 

Now we may perhaps be inclined to assume that the judgment must have 
binding force as a precedent particularly for the Anglo-Saxon legal mind. 
However, this hope might also be deceptive. The British chief prosecutor, 
it is true, stated once: 

Insofar as the Charter of this Tribunal introduces new law, its au- 
thors have established a precedent for the future—a precedent opera- 
tive against all, including themselves. . . .* 


However, the American chief prosecutor expressly stated during the oral 
argument: 
One of the reasons this was a military tribunal, instead of an ordi- 
nary court of law, was in order to avoid precedent-creating effect of 
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what is done here on our own law and the precedent control which 
would exist if this were an ordinary judicial body.*® 


Since Jackson probably is the chief author of the Charter, his words have 
particular weight. It must be regretted that a judgment whose funda- 
mental importance has been stressed on all sides so loudly was restricted 
so considerably in its legal effect. 

Justice, sound human reasoning and the eternal aims of the law of na- 
tions also demand, finally, that the international jurisdiction, to which the 
lofty norms, may they be old or new, are entrusted for interpretation and 
application, offer in its constitution and in its composition every attainable 
guarantee of impartiality. The principles of modern criminal procedure 
are hardly disputed in this respect. It is the undisputed general sense of 
justice that the legislator should not also be prosecutor and judge. It is 
the general sense of justice that the accessory to the crime should not be 
legislator and judge over the perpetrator. Whoever himself enters into 
pacts with the aggressor, encourages him in his aggression and has shared 
the spoils with him, is not justified in sitting in judgment upon him. It is 
the general sense of justice, and it is a practice of hitherto existing inter- 
national jurisprudence, that the judicial decision should be made by neutrals 
and that the opposing parties should be represented. 

It is regrettable that in Nuremberg the law was applied only by the 
victors. The assurance that, in spite thereof, not the law of the victors but 
only the law of nations was to be applied, would have been more convincing 
if the sword of law had been put into the hands of neutral Powers. It is 
true that there were few neutrals in this World War, but nevertheless there 
were Switzerland, Sweden, Portugal, countries in which persons conversant 
with international law and wise judges are not scarce. 

Finally, the confidence in the jurisprudence of this court and the moral 
effect of the judgment would undoubtedly have been greater among the 
German people if German judges also would have been seated and had a 
voice in this court sitting over Germans. 

However, all these statements should not in any way minimize the im- 
portance of the trial. It was, after all, our purpose in today’s meeting to 
clarify in our minds the importance of the trial, not by regarding it from 
the narrow German viewpoint, but by setting it within the appropriate 
frame of the law of nations which embraces all civilized peoples. Only 
within this frame are we able to recognize to what extent the Charter and 
the trial represent and introduce a step forward. 

Let us consider the following! During the trial nearly the entire law 
of nations, particularly the law in regard to the prevention of war and the 
rules of warfare, was restated by shrewd representatives of the four great 
victorious Powers. The conventions of The Hague, the law of occupation, 


48 Vol. III, p. 605 (543). 
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the Geneva Convention Relating to Prisoners of War, everything which 
science has worked out, practice has observed and the governments have 
expressly and impliedly recognized, including the Charter, were submitted 
to the court as the law in force, as the expression of the general sense of 
justice, as the realization of justice, and the court was entreated to apply 
this law even if there were no precedent in the past for such application 
because otherwise the community of nations must perish! And the court, 
established by the four great Powers, manned by outstanding men from the 
four nations, has confirmed that these norms contain or represent the 
general sense of justice and are generally binding! 

Thus the trial and the judgment solemnly declared priority of law over 
force. This commitment to a law applying to all cannot be restricted to 
the individual case, but must morally bind all nations even if they have 
undertaken no express legal obligation. Nineteen nations have joined the 
London Agreement and the prosecutors have themselves declared that the 
law stated by them represents ‘‘the wisdom, the sense of justice, and the 
will of 21 governments, representing an overwhelming majority of all 
civilized people.’’*® This law applies for all times, in all places and for 
everyone, victor and vanquished. For victory and defeat may never estab- 
lish a moratorium for law and justice. 

Nor let us forget that the future is more important than the past! With 
this understanding we may salute the Nuremberg trial as a guide-post for 
the further development of the law of nations. A democractic Germany 
will further this development with all its strength. We also are of the 
opinion that it represents a tremendous advance of the law of nations if, 
in the future, war of aggression is prosecuted as an international crime 
without regard to the nation or the person, and if the responsible statesmen 
are personally taken to account. We consider it correct if, in the future, 
murder, ill-treatment of members of the civilian population of the occupied 
territories or their deportation for slave labor, or their banishment from 
their homes, the taking away of their property, plunder of public and 
private property, persecution for political, racial or religious reasons are 
punished by international law regardless of the person. We agree with 
the statement that it must be considered a punishable crime if the popu- 
lation of an occupied territory wastes away because of malnutrition and 
lack of fuel, if prisoners of war are mistreated and deported for slave 
labor, contrary to international agreements and the customary rule of 
international law. Subject to this law, and on the basis of this law, we 
shall serve peace and reconciliation, when it will again be granted us to co- 
operate, with our modest contribution, in the development of relations among 
nations. 


49 Vol. II, p. 169 (143) (Jackson). 
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Gentlemen: The volumes of the official documents relating to the trial 
show on the cover a hand which holds the scales of justice over the globe. 
In the picture the golden scales are resting in serene balance. In the 
reality of our world, however, they move up and down precipitately, and 
often it would seem that the scale of injustice descends lower and lower 
under ever-increasing weight. It would be stupid to gloat about it and 
to press it even lower by hatred and revenge. No, we only want to co- 
operate to weight the scale of justice heavily. We will put into the scales 
of justice, as an expiation for the crimes committed, even though we did 
not want them or commit them, or even know of them, the punishment of 
the criminals who came forth from our people, as well as the suffering of 
our prisoners of war, the homesickness of the mothers and wives, the tears 
of those driven from their homes. We want to put into these scales the 
desire for justice and our honest will to codperate in the reconstruction of 
the community of nations in order that, at last, law come to power and that 
also in the world of reality the scales of justice remain in serene balance 
over the entire human race. 
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THE ROLE OF THE GENERAL ASSEMBLY OF THE 
UNITED NATIONS IN THE ADMISSION OF 
MEMBERS 


By Marte Stuart 


Formerly an Officer of the Division of International Organization 
Affairs, Department of State 


The effort of the delegate from Argentina’ to press the admission of 
certain states * into the United Nations despite the negative vote of one of 
the five permanent members of the Security Council was denounced by 
the Union of Soviet Socialist Republics, Poland, Belgium, Pakistan, The 
Netherlands, and France as being contrary to the provisions of the Charter 
in the discussion on the adoption of the agenda during the Third Session 
of the General Assembly. These states held that even discussion of such 
an item by the Assembly was illegal.’ 

Such an item raises several interesting questions: Is the recommendation 
of an applicant state for membership in the United Nations a procedural 
or a substantive matter? Do all substantive matters require the concur- 
ring votes of the five permanent members of the Security Council? Must 
the majority in the Council to recommend an applicant for membership 
include the concurring votes of the five permanent members? Can the 
negative vote of a permanent member of the Council legally block a favor- 
able recommendation for admission to membership? Can a report of 
the Council that it has made no recommendation be regarded as a negative 
recommendation? Are Council recommendations for membership binding 
on the Assembly? Can the Assembly act on an application for member- 


1 Provisional Agenda of the Third Regular Session, Items Proposed by Argentina: 
**(2) The Admission to the Organization of Italy and all those states whose applica- 
tions for membership have obtained seven votes in the Security Council.’’ U. N. Doe. 
A/586. 

2 Austria, Finland, Ireland, Italy, Portugal, Transjordan, and Ceylon have obtained 
seven votes. United Nations Bulletin, Vol. 5, No. 6 (Sept. 15, 1948), p. 720, and 
ibid., No. 5 (Sept. 1, 1948), pp. 705 f. See also, Special Report of the Security Council 
to the General Assembly (U. N. Doc. A/617). Italy was voted admission 9-2; since 
one permament member was opposed, the resolution was not adopted (U. N. Doe. S/P.V./ 
279). Since no representative had modified his positions as to the others (Albania, 
Austria, Bulgaria, Finland, Hungary, Ireland, the People’s Republic of Mongolia, 
Portugal, Rumania, and Transjordan), the Council adjourned its debates indefinitely 
and so reported to the Assembly (U. N. Doc. S/P.V./280). 

3U. N. Press Release, GA/280, Sept. 25, 1948. Summary of General Assembly 
Debate in Paris, pp. 1 f. On the vote to refer the item to the First Committee, how- 
ever, the item was adopted 29-16, with 10 abstaining. 
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ship of a state which has not received a favorable recommendation of the 
Council? Can the Assembly require the Council to make a recommenda- 
tion, positive or negative? Has the Council the right and power legally 
to block an Assembly decision by withholding a recommendation? Are 
decisions of the Assembly binding on the Council? 

The pertinent article on membership, Article 4 of the Charter, reads: 


1. Membership in the United Nations is open to all other peace- 
loving states which accept the obligations contained in the present 
Charter and, in the judgment of the Organization, are able and willing 
to carry out these obligations. 


2. The admission of any such state to membership in the United 
Nations will be effected by a decision of the General Assembly upon 
the recommendation of the Security Council. 


Paragraph 2 empowers the Assembly to admit applicants to membership 
(by a two-thirds majority vote). A review of the preparatory work be- 
hind Article 4 (2), its various interpretations, action and debate in the 
Council and the Assembly may throw some light on the legality of Argen- 
tina’s item. Several other articles of the Charter are involved in the in- 
terpretation and application of the membership article. These are: 


Article 10 


The General Assembly may discuss any questions or any matters 
within the scope of the present Charter or relating to the powers and 


functions of any organs provided for in the present Charter, and, 
except as provided in Article 12, may make recommendations to the 
Members of the United Nations or to the Security Council or to both 
on any such questions or matters. 


Article 25 


The Members of the United Nations agree to accept and carry out 
the decisions of the Security Council in accordance with the present 
Charter. 


Article 27 


2. Decisions of the Security Council on procedural matters shall be 
made by an affirmative vote of seven members. 

3. Decisions of the Security Council on all other matters shall be 
made by an affirmative vote of seven members including the concur- 
ring votes of the permanent members; provided that, in decisions 
under Chapter VI [Pacific Settlement of Disputes], and under para- 
graph 3 of Article 52 [Regional Arrangements], a party to a dispute 
shall abstain from voting. 


Chapter V, section B, paragraph 2 of the Dumbarton Oaks Proposals 
said simply that ‘‘The General Assembly should be empowered to admit 
new members to the Organization upon recommendation of the Security 
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Council.’’* Australia, Ecuador, Egypt, Guatemala, Mexico, New Zealand, 
Paraguay, Uruguay, and Venezuela submitted amendments and com- 
ments which sought to limit or remove the power and action of the Security 
Council. The first would forbid the Assembly to admit, without the recom- 
mendation of the Council, a state which had, at any time since September 
1, 1939, been at war with a Member.’ The second would have the As- 
sembly determine the qualifications and conditions of membership and 
pass on such admissions. The third would empower the Assembly to act 
after the advice of the Council.* Guatemala proposed that the powers of 
the Council should be delegated by the Assembly and the action of the 
Council be subject to review and approval of the Assembly.* Mexico 
would empower the Assembly to admit Members on its own initiative, sub- 
ject to the veto by the unanimous vote of the ‘‘semi-permanent members’”’ 
of the Council during the first eight years of the Organization.? New 
Zealand proposed to delete the words ‘‘upon recommendation of the Se- 
curity Council.’’?° Paraguay thought the competence of the Assembly 
should not be limited by the nature of the question, but that it should be 
the highest authority of the Association.‘ Uruguay would give the As- 
sembly power to support the recommendations of the Council and admit 
Members.'* Venezuela stated that the traditional and invariable rule in 
international organizations had been that admission of members belonged 
exclusively to the deliberative body, the assembly; and added that the 
suppression of the initiative of the Assembly and its subordination to the 
recommendation of the Council seemed an unnecessary or unsuitable muti- 
lation of the Assembly powers.** 

The thought that such applications might be subject to the veto of one 
state apparently did not occur to any statesman, for no mention of any 
such possibility was made in the Summary Reports and documents of the 
meetings of Committee II/1 (on Structure and Procedure of Commission 
II on the General Assembly) at the United Nations Conference on Inter- 
national Organization, which met in San Francisco during the spring of 
1945.14 


4United Nations Conference on International Organization, San Francisco, 1945. 
Documents, Vol. III: Dumbarton Oaks Proposals, Comments and Proposed Amend- 
ments (New York: United Nations Information Organizations, 1945), p. 5. 

5 Ibid., p. 545. 

6 Ibid., p. 405. 

7 Ibid., p. 456. 

8 Ibid., p. 256. 

9 Ibid., pp. 181 f. 

10 [bid., p. 487. 

11 Ibid., p. 346. 

12 I[bid., p. 38. 

13 Ibid., p. 197. 

14 Ibid., Vol. VIII: Commission II, General Assembly, pp. 309 f., 398, 407 f., 426 f., 
451 f., 481, 487 f., 495. 
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During the preliminary discussion in the third meeting of that Com- 
mittee ‘‘several delegates’? emphasized security against a repetition of 
World War II as the primary concern of the Conference and urged that 
predominant authority be given the Council and no provision be placed in 
the Charter ‘‘which might invite a dispute between the General Assembly 
and the Security Council.’’'® When the Codrdination Committee redrafted 
the text of the original article, however, the delegates were vigilant to pre- 
serve the right of the Assembly to accept or reject recommendations of the 
Council on membership, favorable or unfavorable, and they sought re- 
assurance to that effect from the Advisory Committee of Jurists.1* The 
latter advised that ‘‘the new text did not, in the view of the Advisory Com- 
mittee of Jurists, weaken the right of the Assembly to accept or reject a 
recommendation for the admission of a new member, or a recommendation 
to the effect that a given state should not be admitted to the United 

Apparently a ‘‘recommendation’’ as the term was used in Article 4 
(2) was not to be considered binding on the Assembly and hence was to 
be considered in a different category than the decisions of the Council re- 
ferred to in Article 25. The decisions to which this article applies are 
those relating to ‘‘the prevention or suppression of breaches of the 
peace’’ (Chapters VI, VII, VIII, and XII). This does not include the 
‘‘recommendations’’ made under Articles 36, 37, and 38.15 Though the 
word ‘‘voeu’’ does not appear in the discussions, it is arguable that a rec- 
ommendation may be assimilated to the voeu of the League of Nations and 
other international bodies, and hence is not compulsory, obviating the 
necessity of a joint favorable action wherever it appears in the Charter: 
ie., Articles 4 (2), 5 and 6 (dealing with suspension and expulsion of 
Members), 93 (membership in the International Court of Justice), and 
97 (appointment of the Secretary General). 

Even in the discussions in Committee III/1 (on Structure and Procedure 
of Commission III on the Security Council), there was no statement that 
a vote by one of the permanent members against the recommendation of a 
state for membership would bind the Assembly.’® The ‘‘Statement by 


15 Tbid., p. 310. Cf. pp. 408, 427, 451 f. 

16 Tbid., pp. 487 f. 

17 Ibid., p. 495. 

18 Statement of Mr. Edward Stettinius in the Hearings Before the Committee on 
Foreign Relations, United States Senate (79th Cong., 1st sess.), on The Charter of the 
United Nations for the Maintenance of International Peace and Security, Submitted 
by the President of the United States on July 2, 1945 (Washington: U. S. Government 
Printing Office, 1945), p. 81. 

19 United Nations Conference on International Organization. Documents, Vol. XI: 
Commission III, Security Council, pp. 305 f., 309 f., 317 ff., 347 ff., 432 ff., 454 ff., 471 ff., 
486 ff., 534 ff., 604 ff., 660 ff., 683 ff., 711 ff. 
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the Delegations of the Four Sponsoring Governments on Voting Procedure 
in the Security Council’’ explained the Council ‘‘decisions’’ as follows: 


The Yalta voting formula recognizes that the Security Council, in 
discharging its responsibilities for the maintenance of international 
peace and security, will have two broad groups of functions. Under 
Chapter VIII [Arrangements for the Maintenance of International 
Peace and Security Including Prevention and Suppression of Ag- 
gression], the Council will have to make decisions which involve its 
taking direct measures in connection with settlement of disputes, 
adjustment of situations likely to lead to disputes, determination of 
threats to the peace, removal of threats to the peace, and suppression 
of breaches of the peace. Jt will also have to make decisions which 
do not involve the taking of such measures. The Yalta formula pro- 
vides that the second of these two groups of decisions will be governed 
by a procedural vote—that is, the vote of any seven members... . 
[Italics added.] 


There is no statement to the effect that recommendation for admission to 
membership belongs to the first category of decisions. 

That some of the permanent members held mental reservations or in- 
terpreted differently Article 27 on Council voting on membership applica- 
tions appeared only later. Mr. Gromyko (U.S.S.R.) insisted that at Dum- 
barton Oaks, ‘‘no one had even thought of denying that the Assembly 
could take decisions only after the Security Council had made a recommen- 
dation by a majority of seven votes, with the concurrence of the five perma- 
nent members,’’ and he added that Article 27 showed clearly that ‘‘the 
only possible exception was concerned with procedural questions’’; state- 
ments that Council recommendations could be made without the unanimity 
of the five permanent members contradicted the provisions of that article.” 
Mr. Parodi (France) thought that ‘‘The Council’s opinion expressed in 
the first place naturally could not be termed a decision, whereas the Gen- 
eral Assembly’s opinion which was expressed after a favorable recommen- 
dation from the Council was necessarily of the character of a decision. 
...’*®? But Mr. Johnson (U. 8.) submitted that ‘‘in drafting the Charter 
of the United Nations, it was never intended that one state should have the 
power to keep out of the Organization, for reasons not contained in the 
Charter, states which, in the judgment of most Members, are qualified for 
membership.’’ ** 

The committees of the Assembly and the Council, which drafted and 
revised their respective provisional rules of procedure, interpreted Article 
4 (2) to mean that applications for membership were to be sent by the 
applicants to the Secretary General of the United Nations, who would 


20 Ibid., p. 711. 

21U. N. Does. A/C.1/SR. 99, p. 18, and A/C.1/SR. 102, p. 7. 
22U. N. Doe. A/C.1/SR. 102, p. 2. 

23U. N. Doc. 8/P.V./190, p. 89. 
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notify the Members of the United Nations and refer the applications to 
the Council for determination as to whether the applicants were peace- 
loving, accepted the obligations contained in the Charter, and seemed able 
and willing to carry out these obligations (Article 4 (1)). The Council 
would refer the applications to a committee on admission, which would, 
like a membership committee of a club, prepare a report for discussion, 
amendment, and adoption by the parent body, which in turn would sub- 
mit a report on the application to the Assembly.** 

In practice, however, the rules were not applied as simply as anticipated 
by the preparatory work and the Charter. At the second part of the 
First Session of the General Assembly in September, 1946, the delegates 
experienced their first use of the veto in the Security Council to prevent 
a favorable recommendation of a state for membership in the United 
Nations. Moreover, many recommendations had been refused for political 
reasons, on grounds other than those mentioned in Article 4 (1) of the 
Charter.2> Some of the delegations were determined that the situation 
should be reviewed and, if possible, revised. On November 17, 1946, Reso- 
lution 35 (I) recommended that the Council reéxamine the applications of 
Albania, the People’s Republic of Mongolia, Transjordan, Ireland, and 
Portugal on their merits. Argentina had argued that the unanimity rule 
of the five permanent members of the Council should not apply to the ad- 
mission of new Members and that an affirmative vote of at least seven 
members of the Council for the admission of new Members should be re- 
garded as a positive recommendation, but the position failed to gain the 
support of a number of delegations because of the novelty of the pro- 
posal.*° It may be argued that since the Assembly has the power to re- 
ject a favorable application and the power to reject an unfavorable one, 
this implies logically that it has the power to admit to membership despite 
an unfavorable recommendation or in the absence of any recommendation 
of the Council. But was this the ‘‘design of the parties’’? Possibly the 
Assembly was unduly considerate of the Council’s views in asking them to 
reéxamine these applications, which had been rejected for political reasons, 
instead of voting at once to admit these states. Australia was instrumental 
in the adoption on November 19, 1946, of Resolution 36 (I), in which the 
Assembly requested the Council to appoint a committee to confer with a 
committee from the Assembly with a view to preparing rules on the ad- 


24 United Nations. Rules of Procedure of the General Assembly, XIII. Admission of 
New Members to the United Nations, Rules 113-116; Provisional Rules of Procedure 
of the Security Council, Rules 58-60. 

25 For a concise review of the applications for membership, see Annual Report of the 
Secretary General on the Work of the Organization: July 1, 1947-June 30, 1948, pp. 
42-45 and 106. See also Ivan Kerno’s speech to the International Court of Justice on 
April 22, 1948, I.C.J. Pleadings, 1948 (Leyden; A. W. Sijthoff’s Publishing Co., 1948), 
pp. 48-52. 

*6U. N. Doc. A/C.1/SR.98, p. 1. 
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mission of new Members acceptable to both organs. On November 29, 
1946, the Council instructed its Committee of Experts to name a sub- 
committee from its membership to ‘‘meet with and listen to’’ any proposals 
which the Assembly might make and report them to the Council for further 
instruction.** Representatives from Brazil, China, and Poland were de- 
tailed to meet the Assembly committee. On December 15, 1946, the As- 
sembly appointed representatives of Australia, Cuba, India, Norway, and 
the U.S.S.R. to serve on their committee. 

Four joint meetings were held at which proposals of Australia, and 
drafts by a representative of India and one of Argentina were discussed. 
The Assembly committee drafted new rules for both organs. With the res- 
ervation of Cuba, it was agreed that the Assembly could not, under Article 
4 (2), admit a new Member except on an affirmative recommendation by 
the Council. Over the opposition of Australia and Cuba, India, Norway, 
and the U.S.S.R. agreed that no procedural rules defining or limiting the 
powers of jurisdiction of the Council as to the admission of new Members 
could be suggested and that the Council should have first consideration of 
an application. A majority proposed that the Council ‘‘consider,’’ instead 
of ‘‘decide,’’ ‘‘whether to recommend”’ in the first paragraph of its Rule 
60. It would seem from this proposal that the rdle of the Council was 
meant to be purely advisory rather than decisive, vital, and final in the 
determination of the security factor for the recommendation, but the 
Council was jealous of its assumed prerogatives. 

The Committee of Experts rejected the proposal, and the Council ap- 
proved their report containing the new rules on August 27, 1947.°° Rule 
60 reads: 

The Security Council shall decide whether in its judgment the 
applicant is a peace-loving State and is able and willing to carry out 
the obligations contained in the Charter, and accordingly whether to 
recommend the applicant State for membership. 

If the Security Council recommends the applicant State for mem- 
bership, it shall forward to the General Assembly the recommendation 
with a complete record of the discussion. 

If the Security Council does not recommend the applicant State 
for membership or postpones the consideration of the application, it 
shall submit a special report to the General Assembly with a complete 
record of the discussion. . . .”® 


It may be argued that ‘‘decide’’ as used in this rule has the simple mean- 
ing of ‘‘discovering the consensus’’ rather than ‘‘determining the status 
of the application,’’ as to be accepted or rejected with finality. The word 


27 Report of the Committee of Procedure for the Admission of New Members. U. N. 
Does. A/384 and S/P.V./197, pp. 16-68. 

28 U. N. Doc. S/P.V./197, p. 68. 

29 Provisional Rules of Procedure of the Security Council (Adopted by the Security 
Council at its First Meeting and amended at its 138th meeting, June 4, 1947; 197th 
meeting, Aug. 28, 1947). U.N. Doc. 8/96/Rev. 3, p. 15. 
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‘*decision’’ has been used elsewhere in both senses, according to commit- 
tee discussions concerned with Article 27. 
A resolution calling for more judicious use of the veto stated: 


The General Assembly, mindful of the purposes and principles of 
the Charter of the United Nations, and having taken notice of the 
manner in which the power of veto conferred by Article 27 of the 
Charter has been employed in the proceedings of the Security Council 
in relation to matters outside of Chapter VII of the Charter, con- 
siders that in some instances the use and the threatened use of such 
power of veto has not been in keeping either with the general purposes 
and principles of the Charter or with the understanding of the United 
Nations Conference on International Organization held at San Fran- 
cisco and, therefore, earnestly requests that the permanent Members 
of the Security Council shall refrain from exercising this power of 
veto except in cases under Chapter VII of the Charter.*° 


It had little effect on Security Council voting on the old or new applications. 
On August 21, 1947, the Council recommended Yemen and Pakistan for 
membership and made no recommendation on the five referred back to it 
(Albania, Mongolia, Transjordan, Ireland, Portugal), or on Hungary, 
Italy, Austria, Rumania, and Bulgaria. Because of the negative vote of 
one or more permanent members, none got a majority ‘‘including the con- 
curring votes of the five permanent members.”’ ** 

In the opening addresses of the Second Session of the General Assembly 
in September, 1947, both Australia and Argentina attacked the use of 
the veto by Council members voting on membership applications. The 
first reiterated that it had sought to prohibit the use of the veto ‘‘with 
such matters of administration as the Security Council’s recommendations 
for the admission to this Organization of new members,’’ and stated 
frankly that no limitation of the veto power had been voted at San Fran- 
cisco because of intimations that the Charter might not have been signed.** 
The use of the veto against the admission of new Members, a purpose en- 
tirely unrelated to enforcement measures or even to the vital interests of 
any nation, it held, was virtually a usurpation of the powers of the As- 
sembly with which decision rested according to the Charter.** 

Argentina declared that not only was the veto a violation of the prin- 
ciple of sovereign equality of all Members embodied in the Charter 
(Article 2 (1)), but that it had been erroneously used, because ‘‘ According 


30U. N. Doe. S/P.V./197, p. 91. But cf. text of Resolution 40(1) of Dec. 13, 1946, 
U. N. Does. A/235 and A/64/Add. 1, p. 826. 

31 Report of the Secretary General, 1947-1948, p. 43. 

82U. N. Doc. A/P.V./83, p. 41. Cf. U.N.C.I.0. Documents, Vol. XI, pp. 306, 317, 
475, 493, 663. 

33U. N. Doc. A/P.V./83, pp. 56-61. Syria had also pointed out in the Security 
Council, Aug. 21, 1947, that the final decision belonged to the Assembly. U. N. Doe. 
8/P.V./190, p. 26. 
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to the Charter and to the declaration made by the four Powers which sup- 
ported at San Francisco the voting formula agreed upon at Yalta, the 
veto power may only be used on the matters specified in Chapters VI, 
VII, VIII, and XII; that is, whenever we are dealing with the establish- 
ment of security and the maintenance of peace .. . the specific function 
of the Security Council. The use of the veto is restrictive... .’’ * 
Argentina added that wherever the Charter granted the veto on matters 
not concerned with international peace and security, it did so explicitly, 
as in the ratification of amendments to the Charter (Articles 108 and 109 
(2)). The Council could only recommend for or against admission. If 
it used the veto, it would be exercising the power of decision, and the only 
organ of the United Nations that may and should decide such questions 
was the Assembly.*® In the First Committee Argentina later maintained 
that: 

The word ‘‘recommendation’’ was frequently used in the Charter to 
imply suggestions which were not binding, even those of the Security 
Council concerning the maintenance of peace; but the decisions of the 
Assembly were in principle binding on all Members. Moreover, there was 
nothing in Chapter V, which dealt with the Security Council, conferring 
jurisdiction on it as far as the admission of new Members was concerned. 
The veto applied only to matters within its jurisdiction. The function of 
admission of new Members was inherent in the Assembly in its quality of 
the constituent power.*® Hence Argentina favored the admission of Ire- 
land, Portugal, Transjordan, Austria, Italy, and Finland, because each had 
received at least seven votes in the Council.*’ 

This view was supported by Iraq, Lebanon, and Paraguay. Iraq said 


unanimity of the five permanent members was not necessary since the 
Council had to confine itself to making recommendations, which were not 
substantive matters; the number of approving votes in the Council meas- 
ured the favorability of the reeommendation.** Lebanon expressed simi- 
lar views.*® Paraguay pointed out that the rules of procedure did not 
cover cases where the Council recommended unfavorably, failed to recom- 
mend, or reached a deadlock, and that: 


The only result of applying the veto in this respect had been to 
paralyze the Security Council. . . . The immediate effect of this in- 
capacity of the Security Council had been that that body had thereby 


84U. N. Doe. A/P.V./85, pp. 26-30. 

35 Loc. cit. 

36 U. N. Doc. A/C.1/SR.98, pp. 2 f. 

37 Cf. Joint Proposal of Argentina, Brazil, and Chile: they were ‘‘ peace-loving coun- 
tries who are able and willing to carry out the obligations contained in the Charter.’’ 
U. N. Doe. A/C.1/243. 

88 U. N. Docs. A/C.1/SR.98, p. 6, and A/C.1/SR.100, p. 5. 

39 U. N. Doc. A/C.1/SR.99, p. 10. 
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lost its right to make recommendations in this respect, leaving the 
General Assembly free to act in this connection. The failure of the 
Security Council to act could not be allowed to interfere with the 
powers and competence of the General Assembly, and the General 
Assembly consequently had full jurisdiction to discuss and take a de- 
cision in the matter.*° 


Poland, the U.S.S.R. and the Ukraine opposed this view, holding the 
Assembly powerless to act without prior direction of the Council. An 
independent decision of the Assembly, they said, violated the principles 
of the Charter.*‘ Australia chose the middle ground, 7.e., holding that 
since the Assembly was the organ to ‘‘decide,’’ the Council, in its Rules 
59 and 60, had intruded on the functions of the Assembly; consequently, 
its ‘‘decision’’ thereunder should not be considered binding by the latter 
body; but since a favorable recommendation of the Council was a con- 
dition precedent to membership, the Council rather should accept the 
Assembly’s view of the facts.*? 

Pakistan and India were more concerned with the prerogatives of the 
Council. The former thought it was not the place of the Assembly to 
advise the Council, upheld the use of the veto, and asserted that the <As- 
sembly could act only on a favorable recommendation. India insisted 
that any statement by the Assembly would be a usurpation of the Coun- 
cil’s right and an attempt to prejudice its decision.** 

When the First Committee reported back to the Assembly, the same di- 
vergency of views on veto of membership applications was aired,** after 
which new Rules of Procedure on the Admission of New Members, for the 
use of the Assembly, were adopted November 21, 1947, reading as follows: 


Rule 125. If the Security Council recommends the applicant State 
for membership, the General Assembly shall consider whether the 
applicant is a peace-loving State and is able and willing to carry out 


40U. N. Doc. A/C.1/SR.100, pp. 7 f. 

41U. N. Docs. A/C.1/SR.99, pp. 1-3, 18; A/C.1/SR.102, pp. 3, 6 f. 

42U. N. Doe. A/C.1/SR.99, pp. 5 ff. Cf. U. S., ibid., p. 12; Venezuela, U. N. Doc. 
A/C.1/SR.100, p. 6; Paraguay, ibid., p. 7; China, U. N. Doe. A/C.1/SR.101, pp. 1 f.; 
Mexico, ibid., p. 6; United Kingdom, ibid., pp. 7-9: the Council would not be bound, 
however, by the Assembly’s vote; Brazil, ibid., p. 11; Norway and Panama, ibid. ; 
France, U. N. Doc. A/C.1/SR.102, p. 2; Philippine Republic, ibid., p. 6; Canada, U. N. 
Doe. A/C.1/SR.103, p. 5. 

43 U. N. Does. A/C.1/SR.100, pp. 1-4, and A/C.1/SR.103, p. 5. 

44 Poland, U. N. Doe. A/P.V./117, p. 131: action by the Assembly without previous 
recommendation is illegal; U.S.S.R., ibid., p. 151; Iraq, U. N. Doe. A/P.V./118, p. 2; 
and Argentina, ibid., p. 41: ‘‘Whatever was in the minds of those who met in Wash- 
ington, in Dumbarton Oaks or in San Francisco at the time of the San Francisco 
Conference is not relevant. What we must do is read the Charter and interpret it in 
the light of the purposes of the Charter and not in the light of the individual hopes 
of given countries, which countries, of course, from the point of view of their national 
interests, want other countries to do as they desire and not as the majority of countries 
would desire.’’ 
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the obligations contained in the Charter, and shall decide, by a two- 
thirds majority of the Members present and voting, upon its applica- 
tion for membership. 

Rule 126. If the Security Council does not recommend the appli- 
cant State for membership or postpones the consideration of the ap- 
plication, the General Assembly may, after full consideration of the 
special report of the Security Council, send back the application to 
the Security Council, together with a full record of the discussion in 
the Assembly, for further consideration and recommendation or re- 


port.*® 


On November 17, 1947, a Belgian resolution, adopted by the General 
Assembly 40-8 with two abstentions,*® asked the International Court of 
Justice for an Advisory Opinion on two questions: 

Is a member of the United Nations, which is called upon, in virtue 
of Article 4 of the Charter, to pronounce itself by its vote, either in 
the Security Council or in the General Assembly, on the admission of 
a state to membership in the United Nations, juridically entitled to 
make its consent to the admission dependent on conditions not ex- 
pressly provided by paragraph 1 of the said article? In particular, 
ean such a member, while it recognizes the conditions set forth in 
that provision to be fulfilled by the state concerned, subject its affirma- 
tive vote to the additional condition that other states be admitted to 
membership in the United Nations together with that state? *” 


Another resolution of the same day asked reconsideration by the Council 
of the applications of Transjordan and Italy before the end of the ses- 
sion.*® The Council, however, still refused to recommend Italy and Trans- 
jordan.*® Moreover, on April 10, 1948, when it approved the application 
of Burma, it approved none of the others: Austria, Ireland, Portugal, 
Transjordan, Albania, Bulgaria, Finland, Hungary, Mongolia, Rumania, 
or Italy, although Italy’s application received a 9-2 vote.*° 

Meanwhile, in response to a request from the Court for a written state- 
ment on the questions, China, El Salvador, Guatemala, Honduras, India, 
Canada, the United States, Greece, Belgium, Iraq, Australia, and Siam an- 
swered both questions negatively.°' Yugoslavia, the Ukraine, and the 
U.S.S.R., however, said these were political questions beyond the compe- 
tence of the Court.®? Belgium insisted that the discretionary power left 
to the Organization referred only to the evaluation of whether the con- 


45 United Nations. Rules of Procedure of the General Assembly, XIII. Admission 
of New Members to the United Nations. U. N. Doc. A/520, p. 23. 

46U. N. Doc. A/P.V./118, p. 62. 

47U. N. Doe. A/P.V./117, p. 147. Cf. 1.C.J. Reports, 1947-1948, p. 58. 

48 Report of the Secretary General, 1947-1948, p. 43. 

49 Ibid., pp. 43 f. 

50 Loc. cit. and note 2, supra. 

511.C.J. Pleadings, 1948, pp. 14, 15 f., 16 f., 17, 18, 18 f., 19 f., 20 f., 23-27, 27, 30- 
32, and 32 f., respectively. 

52 Ibid., pp. 22 f., 29, and ibid., respectively. 
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ditions of Article 4 (1) were fulfilled in the applicant and that this power 
was left to the Organization as such and not to its Members; hence it was 
the Organization which was competent to judge and its judgment could 
in no case be identified with one will or with an individual policy of certain 
governments.** 

Oral statements were made before the Court by the representative of 
the Secretary General, by France, Yugoslavia, Belgium, Poland, and 
Czechoslovakia. The first oral statement echoed the opinion of the written 
Belgian statement.®* France argued that (1) a Member should decide on 
the admissibility of the applicant as to conditions of Article 4 (1) ; and, if 
the applicant is admissible, (2) a Member should, in deciding on the ad- 
mission of the applicant, vote with regard to considerations not expressly 
provided in Article 4 (1), 7.e. considerations of expediency; but (3) this 
use of discretion did not extend to an arbitrary decision, which would be 
an excess of power (détournement de pouvoir) .®° 

Yugoslavia insisted that at San Francisco the examination of a new 
Member was defined as a political question, one concerning the security of 
the international order and that was why it was entrusted to the Council, 
which is a political organ. The recommendation of the Council was an 
acte-condition without which the Assembly, elsewhere a sovereign expres- 
sion of the Organization, was not empowered to decide. The admission of 
a state, it claimed, belonged to the competence of the Council, arising from 
the provision relative to its ‘‘primary responsibility, for the maintenance 
of peace and international security.’’ This meant that the Council dis- 
cussed not only the fulfillment of the fundamental conditions, but also the 
question of whether, in so proceeding, the maintenance of peace and 
international security and international collaboration, generally speaking, 
was threatened. It was a matter of weighing the future consequences of 
this act on general international stability and on the peace. Hence it was 
clearly not a question of any function of administrative character, a ques- 
tion of an automatic decision, a pure formality. On the contrary it was 
a matter of the responsibility of a foresighted policy, a responsibility to 
humanity. For that reason it was one of the rare exceptions from the 
general rule of the competence of the Assembly and was submitted to the 
exceptional competence of the Council, covering those acts for which every 
member of the Council assumed collective responsibility and the perma- 
nent members an individual responsibility. The definitive decision of the 
Assembly was a new political decision, not a formality, by which the Mem- 
bers assumed responsibility. If the Charter, in order to manifest the 
objective will of the United Nations, had wished to submit the admission 


581L.C.J. Pleadings, 1948, pp. 24 f. 
54 Tbid., p. 55. 
55 Ibid., pp. 78 f. 
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of an applicant to a declarative decision independent of political consider- 
ations, it would have entrusted the function to the Court.** 

Belgium believed the judgment of the Organization was expressed 
through the agency of two organs: the preliminary recommendation of 
the Council and the power of decision of the Assembly as to the admission 
or non-admission. Article 27 (3) applied under Article 4 meant that each 
of the five great Powers could block a resolution of the Council recom- 
mending admission ; but this unrestricted right of veto existed only where 
there was a freedom of political evaluation; where Article 4 determined 
expressly the conditions of admission, Article 27 (3) did not authorize 
derogation therefrom, nor make legal the forbidden, nor imply in any 
way the attribution of a political character to that which was legal by 
nature.*’ 

On May 28, 1948, the Court held, 9-6, that a Member is not juridically 
entitled to make its consent to admission to membership dependent on con- 
ditions not expressly provided by Article 4 (1), and that, specifically, a 
Member cannot make its affirmative vote for the admission of any state 
subject to the additional condition of the admission of other states. 
Article 4 (1), it said, deals with the subject of the judgment of the Organi- 
zation and with the nature of the appreciation involved in that judgment 
and lays down substantive law. But Article 4 (2), by the words ‘‘will be 
effected,’’ which point clearly to the concern with manner of admission, is 
concerned only with the procedure for admission. The Court continued: 


. . . Moreover, this paragraph, in referring to the ‘‘reeommendation’”’ 
of the Security Council and the ‘‘decision’’ of the General Assembly, 
is designed only to determine the respective functions of these two 
organs which consist in pronouncing upon the question whether or 
not the applicant State shall be admitted to membership after having 
established whether or not the prescribed conditions are fulfilled.” 


In a joint dissenting opinion, Judges Basdevant, Winiarski, McNair, 
Read, Zoriéié, and Krylov differed not only with the majority answers to the 
two questions but with some of the subsidiary statements: The system of ad- 
mission to the United Nations ‘‘involves a decision by the General Assembly 
whereby admission ‘will be effected’; this decision is taken upon a recom- 


mendation made by the Security Council. .. .’’ 

The essential feature of this system is the decision of the General 
Assembly whereby the admission ‘‘will be effected’’. The provisions 
of paragraph 2 of Article 4, which fix the respective powers of the 
General Assembly and the Security Council in this matter, do not 


561.C.J. Pleadings, 1948, pp. 82 f. Poland and Czechoslovakia said the question was 
political rather than legal. (Jbid., pp. 112 and 117 f.) 

57 Ibid., p. 97 f. 

58 Admission of a State to the United Nations (Charter, Art. 4), Advisory Opinion, 
L.C.J. Reports, 1947-1948, pp. 57-119, at p. 65; this JouRNAL, Vol. 42 (1948), p. 927. 

59 I.C.J. Reports, 1947-1948, p. 64. 
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treat the admission of new Members as a mere matter of the routine 
application of rules of admission. . . . In the working of this system 
the Charter requires the intervention of the two principal political 
organs of the United Nations, one for the purpose of making a recom- 
mendation and then the other for the purpose of effecting the admis- 
sion. It is impossible by means of interpretation to regard these 
organs as mere pieces of procedural machinery like the Committee 
for Admissions established by the Security Council. In the system 
adopted by the Charter, admission is effected by the decision of the 
General Assembly, which can only act upon a recommendation of the 
Security Council, and after both these organs are satisfied that the ap- 
plicant State possesses the qualifications required by paragraph I of 
Article 4.... 

. .. the Minutes of the San Francisco Conference show clearly the 
importance attached to the qualifications for admission therein set out 
and also to the respective réles of the General Assembly and the Se- 
curity Council in regard to admission. .. . 

These passages show that the text thus worked out which ultimately 
became paragraph 2 of Article 4, was regarded as conferring very 
wide powers upon the General Assembly... . 

.. . It is the function of the Security Council to reject an applicant 
or to recommend its admission. On the one hand, this fact indicates 
the discretionary nature of this function of the Security Council, 
while, on the other hand, the freedom of the General Assembly either 
to accept the recommendation and admit the applicant or to reject the 
application indicates that the function of the General Assembly in 
this matter is also discretionary.®° 


Despite the opinion of the Court, stated above, the application of Ceylon 
was ‘‘vetoed’’ by the U.S.S.R. on August 18, 1948.% 


From the above examination of the travaux préparatoires, the debates 
and resolutions of the Council and the Assembly, its committees, statements 
to the Court and its Opinion, the following seems evident: 

The Security Council and the General Assembly both play a necessary 
part in the admission of new Members. The special responsibility of the 
Security Council concerns security factors. 

The opinion of the Council is expressed in the form of a recommenda- 
tion. This recommendation, positive or negative, whether procedural or 
substantive, is not binding on the Assembly. It can be accepted or re- 


60 1L.C.J. Reports, 1947-1948, pp. 84 f., 87, 90. See also the dissenting opinion of 
Judge Zoritié, ibid., pp. 98-102, at p. 100: ‘‘It is quite clear that the Committee [II/1] 
took special care that the Assembly should have a discretionary power at the moment 
when it decides, on the recommendation of the Council, whether a new Member shall be 
admitted or not.’’ 

61 Report of the Secretary General, 1947-1948, p. 44; United Nations Bulletin, 
Vol. V. No. 5 (Sept. 1, 1948), pp. 705 f. 
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jected. There is nothing to prevent the latter body from returning it to 
the Council for review and revision. 

Substantive decisions of the Council which are subject to the veto 
originally concerned the special jurisdiction of the Council, security 
matters; specifically, those which are mentioned in Chapters VI, VII, 
VIII, XII (relating to the prevention and suppression of breaches of the 
peace) and those explicitly mentioned in Articles 108 and 109 (2). De- 
spite careless drafting of Article 27 (3), which seemingly conflicts with 
Articles 108 and 109 (2), according to the deliberate befogging interpre- 
tation to the delegates at San Francisco, the use of the veto was meant to 
be restrictive rather than unlimited. 

Since, normally, admission to membership might not be considered as 
‘prevention or suppression of breach of the peace,’’ decisions concerning 
admissions normally would not belong to the first group of Security 
Council functions, 7.e., those concerned with substantive decisions. Ac- 
cording to the explanations of the Yalta formula, the second group of 
functions was to be assimilated to procedural decisions and there no veto 
would prevail. It is not clear from the majority opinion of the Court, 
however, whether it considers admission under Article 4 (2) a procedural 
rather than a substantive matter. 

From the statements of the four sponsoring Powers, either all substan- 
tive matters were not subject to veto or some substantive matters were 
assimilated to procedural matters. The use of the veto in the second group 
of functions of the Council, 1.e., those which do not involve ‘‘taking of 
such [security] measures,’’ is clearly an act of supererogation, actually 
ultra vires. 

The majority vote in the Council to recommend an applicant for mem- 
bership need not include the concurring votes of the five permanent mem- 
bers. The negative vote of a permanent member of the Council is not 
entitled to be considered a ‘‘veto’’ in the sense of Article 27 (3). A nega- 
tive vote of a permanent member of the Council cannot legally block a 
favorable recommendation for admission to membership of a state receiv- 
ing seven or more positive votes in the Council. 

A report of the Council containing no recommendation may be regarded 
as a negative recommendation to justify action by the Assembly under 
Article 4 (2). 

The General Assembly has the power and legal right to admit to mem- 
bership under Article 4 any state receiving seven or more favorable votes 
of the Council. There is nothing to prevent the Assembly from taking a 
preliminary decision on the admission to membership of a state which has 
not received a prior recommendation of the Council. Preliminary decisions 
and recommendations of the Assembly are not legally binding on the 
Council ; but they may be considered morally binding. The Assembly can, 
however, require the Council to make a recommendation, positive or nega- 
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tive. The Council has the power and the legal right to reject a recommen- 
dation of the Assembly; but has neither power nor right to block a de- 
cision of the latter to admit an applicant state to membership. 

Final decision on membership applications rests with the Assembly. Ex- 
clusion from membership in the United Nations is effected when an ap- 
plicant receives a vote of two-thirds-less-one or less in the General As- 
sembly. 

Neither the Assembly nor the Council may reject the application of a 
state on grounds other than those stated in Article 4 (1). But if and 
when political considerations, considerations of expediency, existed, as ad- 
vanced by the dissenting minority, it is both possible and likely that the 
applicant could and would be excluded on reasoned grounds arising from 
Article 4 (1). 

The item proposed by Argentina is not contrary to the Charter. 

62 L.C.J. Reports, 1947-1948, pp. 92 f. and 101 ff. Cf. written statements of Yugo- 


slavia, the Ukraine, and the U.S.S.R., and the oral statements of Yugoslavia, Poland, 
and Czechoslovakia, cited supra. 


POSTWAR COMMERCIAL TREATIES OF THE 
UNITED STATES 


By R. WILson 


Of the Board of Editors 


On June 2, 1948, the United States Senate gave its approval to the con- 
clusion by the Executive of two treaties of friendship, commerce and navi- 
gation. These were the first two treaties of this type signed by the United 
States since the cessation of hostilities in the second World War. Each 
of them had been foreshadowed in earlier treaties. The Treaty of Friend- 
ship, Commerce and Navigation with China,' signed November 4, 1946, 
ratifications of which were exchanged November 30, 1948, was to carry out 
the purpose which China and the United States had recorded in Article 
VII of their Treaty for the Relinquishment of Extraterritorial Rights in 
China and the Regulation of Related Matters, signed at Washington on 
January 11, 1943.2 That with Italy, signed February 2, 1948,° is the type 
of instrument apparently envisaged in Article 82 of the Peace Treaty 
with Italy.* 

To base statements as to general treaty policy upon no more than two 
illustrations might seem to be questionable. That these two are, however, 
the first of a number of commercial treaties which the United States expects 


to negotiate is indicated in recent official statements that draft treaties 
between the United States and other countries are in various stages of 
preparation or discussion.’ The launching of the new program presents 
questions of law as well as policy. The development thus far seems to 
merit examination with special regard for (1) the substantive contents of 
the projected treaties as compared with pre-World War II models, (2) the 


1 Department of State, Treaties and Other International Acts Series, No. 1871; this 
JOURNAL, Supp., Vol. 43 (1949), p. 27. 

257 Stat. 767; this JouRNAL, Supp., Vol. 37 (1943), p. 65. 

3 Text in S. Ex. E, 80th Cong., 2nd Sess.; also Cong. Record, June 2, 1948, 80th Cong., 
2nd Sess., Vol. 94, Part 5, p. 6929. 

4Department of State, Treaties and Other International Acts Series, No. 1648; this 
JOURNAL, Supp., Vol. 42 (1948), p. 47. 

5 The then Chief of the Division of Commercial Policy of the Department of State told 
a Senate subcommittee on April 30, 1948, that there were between 12 and 15 such 
treaties under consideration (Hearings, cited in note 35, infra, p. 270). In the summer 
of 1948 there was a press announcement in Manila of negotiations between the United 
States and the Philippines (Manila Times, June 30, 1948), and later in the summer a 
press announcement concerning negotiations between the United States and Australia 
(New York Journal of Commerce, Aug. 30, 1948). On Oct. 15, 1948, it was announced 
that, following exploratory conversations in the preceding May, negotiations between 
the United States and Ireland had been resumed in Dublin (Department of State Bulletin, 
Vol. XIX, No. 486 (Oct. 24, 1948), p. 526). 
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place of the new instruments in the general economic foreign policy of the 
United States, (3) the manner in which they are related to the broad inter- 
national commitments and responsibilities of the United States as a member 
of the United Nations, and (4) the possible utility of treaties of this type. 


I. Comparison with Pre-1939 Commercial Treaties 


The United States concluded a dozen full-length commercial treaties (as 
distinct from short-form agreements, simple most-favored-nation commit- 
ments as to imports and exports, brief treaties of establishment, and re- 
ciprocal trade agreements) during the period between the first and second 
World Wars. The first such instrument during that period was the Treaty 
of Friendship, Commerce and Consular Rights with Germany signed on De- 
ecember 8, 1923.6 As is well known, this became the model for others con- 
cluded in the following fifteen years, and for the purpose of comparison 
it will be convenient to examine the new treaties of friendship, commerce 
and navigation alongside this model, although for some purposes it may 
be necessary, in order to get needed perspective, to look back to older 
instruments. 

In the process of comparison, several considerations may well be kept 
in mind. First, it might not be well to conclude too hastily that in the 
treaties signed with China and Italy the United States has necessarily set 
up a rigid ‘‘model.’’ The two instruments are, as a matter of fact, not by 
any means identical in terms. The developments which have occurred and 
may be expected to occur in the postwar period might well prompt the 
United States to propose in 1950 or 1955 draft treaties substantially differ- 
ent from what were proposed in 1945. The effect of such a contemporaneous 
effort as that for an International Trade Organization, which is to be con- 
sidered separately below, might well affect provisions to be proposed in later 
bilateral instruments. Again, it needs to be remembered that the United 
States negotiates treaties and does not dictate them. Even if draft com- 
mercial treaties were submitted to a number of countries in identical or 
substantially similar form, the likelihood of each of these countries’ ac- 
cepting the drafts exactly as written would be small, since municipal laws 
affected by treaty provisions—especially treaties of this type—would vary 
from country to country, and many provisions in perfected treaties of the 
United States may well have emanated'from the side of the other party to 
a bilateral undertaking. In the third place, if, for the reasons suggested, 
it is not advisable to speak of a ‘‘model’’ treaty, it is still true that some 
basic provisions have come to be so regularly inserted in treaties of this 
kind that their absence from the terms of a particular bilateral treaty might 

644 Stat. 2132. The latest treaty in this series was the Treaty of Friendship, Com- 


merce and Navigation between the United States and Liberia, signed Aug. 8, 1938 
(54 Stat. 1739). 
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be cause for surprise.’ Along with these considerations, it may not be out 
of place to point out that general commercial treaties comprise elements of 
municipal law, which in the United States have with relative frequency 
come before the courts for interpretation and application. Their force and 
effect as municipal law may even survive a state of hostilities between the 
parties, as was illustrated in 1947, when the United States Supreme Court 
held that the provisions concerning inheritance of property in Article IV 
of the German-American Treaty of Friendship, Commerce and Consular 
Rights signed in 1923 had not been terminated by the state of war which 
began between the United States and Germany in 1941.8 Since interpreta- 
tion of terms, which may have bearing upon other municipal law in the 
form of national, State or local legislation, is in the last analysis a function 
of the courts, speculation as to meanings and application should be in- 
dulged in with caution. 

The single label, ‘‘commercial,’’ as applied to the type of bilateral treaty 
under consideration is perhaps misleading, for the scope of subject-matter 
commonly included comprises far more than provisions concerning the 
exchange of goods. Furthermore, a variety of standards will commonly 
appear in the same instrument, e.g., international law treatment, national 
treatment, most-favored-nation treatment, and more or less specific com- 
mitments on a non-contingent basis. As to the first of these, it might be 
supposed that the effect would be, from the legal point of view, that of 
superfluous clauses. A more realistic view would seem to be that specifica- 
tion in a treaty that international law shall be followed provides an ap- 
propriate emphasis, and, as to countries where the constitutional rule with 
respect to the legal force of treaties is similar to that in the United States, 
may serve to override, even for purposes of municipal law, legislation that 
is in conflict with international law.° Whatever the scope of subject-matter 
and the standards applied, the principle of mutuality is likely to be an im- 
portant feature of this type of treaty; certainly it enters basically into the 
plan of the new treaties which the United States has signed. 

7Cf. Arthur Nussbaum, A Concise History of the Law of Nations (1947), p. 201. 
On the relative importance of the most-favored-nation principle in relation to modern 
commercial policy, see Richard C. Snyder, The Most-Favored-Nation Clause (1948), p. 
238. 

8 Clark v. Allen (1947), 331 U. S. 503; this Journa, Vol. 42 (1948), p. 201. As is 
well known, Congress has sometimes taken cognizance, through reference in legislation, of 
commercial treaties. For example, sec. 3 of the Act of Feb. 5, 1816 (14th Cong., 1st 
Sess.) provided that ‘‘. . . nothing in this act contained shall be so construed as to 
contravene any provision of any commercial treaty ... concluded between the United 
States and any foreign power . . .’’ (3 Stat. 253). See also the wording of the ‘‘treaty- 
merchant’’ clause in Sec. 3 (6) of the Immigration Act of 1924, as amended (cited in 
note 52, infra, p. 274). 

® Robert R. Wilson, ‘‘International Law in Treaties of the United States,’’ this 
JOURNAL, Vol. 31 (1937), pp. 271-288. 
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A noticeable feature of the new instruments, as of the treaties of the 
inter-war period, is the extensive application of the principle of national 
treatment.*® This is true not only of those of the so-called establishment 
provisions which specify rights and privileges of natural persons, but also 
those which have to do with the rights and privileges of companies of one 
party which have property or carry on activities in the territory of the 
other. The new treaties go considerably further than do earlier commercial 
treaties of the United States in specifically according rights to carry on 
activities through corporate forms.’! The treaty with Italy goes further 
in this respect than does that with China. The latter sets forth that each 
party, ‘‘adhering generally to the principle of national treatment’’ with 
respect to matters which are enumerated, agrees that corporations and as- 
sociations of the other party shall be accorded rights and privileges with 
respect to engaging in commercial, manufacturing, financial, processing, 
scientific, educational, religious and philanthropic activities on a most- 
favored-nation basis and, unless otherwise provided by the laws of the 
party in whose territory the activities are carried on, on a national treat- 
ment basis.1? In a separate article in each of the treaties there is a pro- 
vision whereby nationals, corporations or associations of either party may 
participate in corporations and associations of the other country, again on 
a most-favored-nation basis, and, as to corporations and associations of that 
country engaging in listed types of activities, there is accorded the right 
to organize, control and manage such corporations and associations.** 

Commercial treaties of the inter-war period contained some provisions 
as to participation by nationals of one party in the corporate enterprises 


10 On the general subject of national treatment as a standard, see William S. Culbert- 
son, International Economic Policies (1925), Ch. II, and William M. Gibson, Aliens and 
the Law (1940), passim. ' 

11In the treaties ‘‘corporations and associations’’ are defined to include corporations, 
companies, partnerships and other associations, whether or not with limited liability and 
whether or not for pecuniary profit, created or organized under the applicable laws and 
regulations of the country in which they are chartered. Such creation or organiza- 
tion, and not the having of a permanent establishment, branch or agency in the state 
of origin, is made the condition of their having their juridical status recognized within 
the territory of the other party to the treaty. 

12 Art. III, par. 3. On the national treatment point the paragraph would appear to 
take into account Chinese company law. See Chap. VIII, Art. 297, The Company Law 
of China (English translation by Chao-yuen C. Chang, Shanghai, 1946). 

18 The types of activities enumerated in the treaty with Italy (Art. III, par. 2) in- 
clude commercial, manufacturing, processing, mining, educational, philanthropic, re- 
ligious and scientific. The corresponding part of the treaty with China (Art. IV, par. 2) 
mentions all of these except mining. A proviso in the same paragraph of the treaty 
with China makes clear that neither party is obligated to accord such right to organize, 
control and manage, on terms as favorable as those accorded to its own nationals, 
corporations and associations. Once organized, however, these domestic, alien-controlled 
corporations are, with respect to their functioning for the purposes listed in this 
paragraph, to receive national treatment. 
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organized under the laws of the other (as, for example, in connection with 
mining operations on the public domain, under conditions of reciprocity), 
but, in general, the corporations of one party, while having their juridical 
personality recognized by, and having access to, courts in the territory of 
the other party, could carry on their functions in such territory only to the 
extent permitted by the laws there in force.** While generally expressive 
of rights and privileges on contingent bases (7.e., in terms of national or 
most-favored-nation treatment rather than in unqualified commitments) 
the new treaties represent substantial departures from earlier formulas. 
Commitments, however, are not unlimited. In the general exceptions 
article of each treaty there is a provision to the effect that each party re- 
serves the right to deny rights and privileges set forth in the treaty to 
corporations and associations of the other party which are owned or con- 
trolled by nationals, corporations or associations of any third country or 
eountries.‘® Another type of limitation, insofar as application of national 
treatment provisions in the United States is concerned, specifies that pro- 
visions according riglits and privileges to corporations and associations of 
the other party on a national treatment basis shall be construed to accord 
such rights in any State, territory or possession of the United States upon 
the same terms as such rights are or may be accorded therein to corporations 
or associations created in or organized in other States, territories or posses- 
sions of the United States.‘*? It will be apparent that, without some such 
rule, corporations and associations of the foreign country might conceivably 
claim in a particular State cf the American Union treatment more favorable 
than that accorded by that State to corporations of the other forty-seven 
States. That treatment accorded in the American States to out-of-State 
American corporations (7.e., corporations wishing to do intra-State busi- 
ness in States other than the chartering ones) is relatively favorable is 
suggested by the extent to which corporations do business in States other 
than the chartering ones. 

Provisions in the new treaties for non-discriminatory treatment in such 
matters as access to courts, procedure against accused persons, and the 
ownership and disposition of personal property, present no very novel 
features, although there is variance in some respects from the language of 
earlier agreements. With reference to standards of protection for persons 
and property, the postwar treaty language follows the substantive pro- 
visions of the pre-1939 models, it being specified that the nationals of each 


14 See, for example, Art. XII of the treaty of commerce between the United States 
and Norway, signed June 5, 1928 (47 Stat. 2135). 

15 An exception is the right referred to in note 13, supra (which right, however, is, 
in the case of the treaty with China, to be considered in relation to the proviso referred 
to in the same note). 

16 Art. XXIV, par. 5, treaty with Italy; Art. XXVI, par. 5, treaty with China. 

17 Art. II, par. 3, treaty with Italy; Art. III, par. 3, treaty with China. 
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party shall receive within the territories of the other party ‘‘the most 
constant protection and security for their persons and property,’’ and that 
they shall in this respect enjoy ‘‘the full protection and security required 
by international law.’’?® In the treaty with China the ‘‘generally recog- 
nized principles of international law’’ are made the measure of the rights, 
privileges, exemptions and immunities which the diplomatic representa- 
tives accredited by each party to the other party shall enjoy in the receiv- 
ing state’s territories.’® 

Distribution of governing power on federal lines in the United States is 
reflected not only in the provisions concerning national treatment of cor- 
porations, which have already been noted, but also in those concerning the 
acquisition, ownership and disposal of real property. This subject, as 
distinct from the leasing of land appropriate to the enjoyment of rights 
and privileges pertaining to commercial and other specified activities in 
which treaty aliens have been permitted to engage, was not commonly in- 
cluded in treaties of the inter-war period.*® In the newly signed treaty 
with Italy it is provided that the right of an American national or company 
to acquire, own and dispose of immovable property (or interests therein) 
within the territories of the Italian Republic ‘‘shall be upon terms no less 
favorable than those which are or may hereafter be accorded by the state, 
territory or possession of the United States of America in which such 
national is domiciled, or under the laws of which such corporation or as- 
sociation is created or organized, to nationals, corporations and associations 
of the Italian Republic,’’ with national treatment as a ceiling in any case.” 
According to the terms of the treaty with China, nationals and companies 
of either party ‘‘shall be permitted to acquire, hold and dispose of real 
and other immovable property’’ throughout the territories of the other 
party, ‘‘subject to the conditions and requirements as prescribed by the 
laws and regulations’’ of such other party.** In the case of any State, terri- 
tory or possession of the United States which does not accord the right 
to Chinese nationals or companies to acquire, hold or dispose on a national 
treatment basis, the rule mentioned in the foregoing sentence, as also the 
most-favored-nation provision on the point, is not to apply to the American 

18 Art. V, par. 1, treaty with Italy; Art. VI, par. 1, treaty with China. 

19 Art. I, par. 2. 

20 An exception was the treaty with Austria, signed June 19, 1928 (47 Stat. 1876) 
(Art. I, par. 3). Another was the treaty with Siam, cited in note 24, infra. 

21 Art. VII, par. 1 (b). 

22Par. 3 of the Annex to the Exchange of Notes accompanying the Sino-British 
Treaty for the Relinquishment of Extraterritorial Rights in China, signed Jan. 11, 1943, 
provides that ‘‘. . . nationals of each High Contracting Party will enjoy the right to 
acquire and hold real property throughout the territories of the other High Contracting 
Party in accordance with the conditions and requirements prescribed in the laws and 


regulations of that High Contracting Party.’’ Parliamentary Papers, Cmd. 6456, 
China No. 1 (1943); this JournaL, Supp., Vol. 37 (1943), p. 62. 
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State, territory or possession. In the latter case, China is not to be obli- 
gated to accord to a national of an American State, territory or possession, 
or to a company chartered in that State, territory or possession, treatment 
more favorable than the State, territory or possession accords to Chinese 
nationals, corporations and associations.** This rule of de facto reciprocity 
is not a complete innovation in commercial treaties of the United States, a 
somewhat similar formula having been included in the commercial treaty 
with Siam which this country signed on November 13, 1937.** 

The relationship of treaty provisions to Federal law in the United States 
may be illustrated from provisions of the new treaties relating to mining. 
Following the plan (although not the precise wording) of the treaties made 
in the inter-war period, a provision in the treaty with China establishes 
a rule of reciprocity in the matter of alien ownership of stock in companies 
engaged in mining on the public domain.*® A similar provision—in the 
nature of an exception to a general most-favored-nation commitment as to 
participation by nationals and companies of one party in the corporations of 
the other party—does not appear in the treaty with Italy, but that treaty 
in a separate paragraph does permit nationals of either party to organize, 
control and manage corporations of the other party for engaging in min- 
ing, and this would appear to meet the reciprocity condition of United 
States Federal law,*’ so as to make unnecessary the specific exception re- 
ferred to in Article IV, paragraph 1 of the treaty with China. 

There is some precedent for provisions in commercial treaties dealing 
with industrial, artistic or literary property. The treaty of February 21, 
1911, between the United States and Japan, for example, provided for na- 
tional treatment in the industrial property field. That with Siam, signed 
November 13, 1937, applies the standard of national treatment to artistic 
and literary, as well as industrial, property. The newly signed treaties 
of friendship, commerce and navigation have (in somewhat different terms) 
national treatment commitments as to industrial property,?® and the treaty 
with China also has provisions applying national treatment rules with re- 
spect to artistic and literary property. In connection with the latter, an 


23 Art. VIII, par. 1. 

2453 Stat. 1731 (Art. I, pars. 7 and 8). 

25 Final sentence of Art. IV, par. 1: ‘‘With respect to the ownership of stock by 
nationals, corporations and associations of either High Contracting Party in corporations 
and associations of the other High Contracting Party engaged in mining on public lands 
of such other High Contracting Party, neither High Contracting Party shall be obligated 
by the provisions of this paragraph to accord rights and privileges greater than those 
which its nationals, corporations and associations receive from the other High Contract- 
ing Party.’’ 

26 See note 13, supra. 

2730 U. 8. C. (1948), see. 181. For an instance of the invocation of the rule of 
reciprocity in this legislation, see U. S. Foreign Relations, 1928, Vol. III, pp. 375-407 

28 Art. VIII, treaty with Italy; Art. IX, treaty with China. 
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exception (from the rule of ‘‘effective protection’’ in ‘‘exclusive use’’) 
which the parties made for translations, as recorded in paragraph 5(c) of 
the protocol accompanying the treaty with China,”® occasioned extensive dis- 
cussion during the United States Senate hearings on the treaty,*® and led 
finally to Senate rejection of the protocol provision and a Senate reservation 
which referred back to the Sino-American Treaty as to Commercial Rela- 
tions signed at Shanghai October 8, 1903,*! as the instrument in accordance 
with which the Senate proposed to interpret American interests ‘‘until 
further negotiations and agreement concerning translations are forthcom- 
ing.’’ This was the only reservation which the Senate inserted when pass- 
ing upon the two new treaties.*? 

An innovation in commercial treaties, so far as the United States is con- 
cerned, is the provision in the treaty with China which relates to commer- 
cial arbitration.** A comparable provision does not appear in the treaty 
with Italy. There is in the latter, however, an innovation in the form of a 
provision on freedom of reporting, which is not on a contingent basis (as 
distinct from the freedom of publication, which nationals and companies of 
each party are accorded in the territory of the other, but on a national 
treatment basis). Some three and a half years before the signing of the 
treaty with Italy the United States Congress had formally endorsed the 
principle of freedom of information and had approved the idea of the Ex- 
ecutive’s securing assent of foreign governments through international 


agreements on the subject.* The new treaty with Italy was referred to by 
Assistant Secretary of State Thorp as ‘‘the first treaty to come before the 
Senate which has contained a specific provision for giving effect internation- 


29 The protocol paragraph reads as follows: ‘‘So long as the laws and regulations of 
either High Contracting Party do not accord to its own nationals, corporations and 
associations protection against translations, the provisions of the third sentence of 
Article IX shall not be construed to obligate that High Contracting Party to accord 
to nationals, corporations or associations of the other High Contracting Party protection 
against translations.’’ 

30 Hearings before a Subcommittee of the Committee on Foreign Relations, United 
States Senate, 80th Cong., 2nd Sess., on a Treaty of Friendship, Commerce and Naviga- 
tion between the United States of America and the Republic of China, together with a 
Protocol Thereto, signed at Nanking on November 4, 1946 (May 26, 1948), especially 
at pp. 66-69. 

8133 Stat. 2208. The pertinent provisions are in Article XI of the treaty. 

32 §. Ex. Repts. Nos. 6, 8, 80th Cong., 2nd Sess. The text of the Senate reservation 
is in 8. Ex. Rept. No. 8, at p. 8; also in this JouRNAL, Supp., Vol. 43 (1949), p. 52. 

33 Art. VI, par. 4. The provision refers to any controversy ‘‘susceptible of settlement 
by arbitration, which involves nationals, corporations or associations of both High 
Contracting Parties and is covered by a written agreement for arbitration.’’ 

For discussions in 1931 concerning commercial arbitration, in connection with negotia- 
tions for relinquishment of extraterritorial rights in China, see U. S. Foreign Relations, 
1931, Vol. III, pp. 766, 773, 783, 800, 820, 887, 898-899. 

848. Con. Res. 53, Sept. 21, 1944 (58 Stat. 1119). 
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ally to the ideal of freedom of information.’’** The protocol accompanying 
the treaty provides that the paragraph in question (Paragraph 2, Article 
XI) shall not be construed to affect measures taken by either party to 
safeguard military secrets. 

Commercial treaties have frequently contained provisions concerning 
military service. Some to which the United States has been a party have 
simply provided that nationals of either party in the territory of the other 
shall be exempt from involuntary service.** Treaties of the type which the 
United States concluded between 1923 and 1938 permitted either party to 
draft nationals of the other party who were, upon the outbreak of war, per- 
manently resident within the territory of the former state, who had de- 
clared their intention to become its citizens, and who did not exercise the 
option permitted them of leaving the territory within a specified number 
of days.*7 During the second World War a series of executive agreements, 
made by the United States with some twenty countries that were on its side 
in the war against the Axis Powers, provided a plan whereby not merely 
declarants but nationals of one party might be drafted by the other, with 
the option allowed such nationals, however, of serving in the forces of their 
own country. Each of the postwar commercial treaties provides that na- 
tionals of either party shall be exempt from compulsory service in the armed 
forces of the other and exempt from all contributions in money or in kind 
imposed in lieu thereof; the exemption is not to apply, however, during any 
period of time when both parties are, through armed action in which there 
is general compulsory service, (a) enforcing measures against the same 
third country or countries in pursuance of obligations for the maintenance 
of international peace and security, or (b) concurrently conducting hostil- 
ities against the same third country or countries. In that event, however, 
nationals of one of the parties in the territory of the other, who have not 
declared their intention to become citizens of the latter, are to be exempt 
from service in the armed forces of that country if, within a reasonable 
period of time, they elect to enter the armed forces of the country of which 
they are nationals. The treaties thus leave open the possibility of drafting 
non-declarant aliens under certain conditions when there is ‘‘general’’ com- 
pulsory service, but also permit such aliens to avoid service in the forces 
of the country of residence by the plan of electing to serve in the forces of 


35 Hearings before a Subcommittee of the Committee on Foreign Relations, United 
States Senate, 80th Cong., 2nd Sess., on A Proposed Treaty of Friendship, Commerce 
and Navigation between the United States and the Italian Republic (April 30, 1948), 
p. 9. In these hearings there is, at pp. 16-18, a summary comparison of provisions in 
the treaty with Italy with those in the treaty between the United States and Norway, 
signed June 5, 1928 (47 Stat. 2135). 

36 See, for example, Art. X of the Treaty of Friendship, Commerce and Navigation 
with Argentina, signed July 27, 1853 (10 Stat. 1005), and Art. I of the Treaty of 
Commerce and Navigation with Japan (37 Stat. 1504). 

87 See, for example, Art. VI of the treaty of 1923 with Germany, cited supra, note 6. 
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their own country. Furthermore, the parties agree, if such a situation 
arises, to make the necessary arrangements for giving effect to the plan.** 

The parts of the treaties which deal with imports and exports, 7.e., the 
‘‘ecommercial’’ articles proper, are too detailed for adequate comment in a 
short study. Experience with reciprocal trade agreements has obviously 
affected formulations on such matters as, for example, the rule of non-dis- 
criminatory treatment as to the taxation, sale, distribution or use of articles 
imported from the territory of one party into that of the other, or of articles 
grown, produced or manufactured by nationals of one party in the territory 
of the other party. New to American treaties is the provision, inserted as a 
rule of interpretation of certain parts of the treaty with Italy, that, within 
limits, the standard of treatment to be accorded by one party to private 
corporations of the other shall be the treatment accorded to public corpora- 
tions of the former party in cases where the public corporations are in 
competition with the private ones.*® There is nothing in the treaty to indi- 
cate that this would preclude the complete taking over by the state in 
which they are located of the plants and other property of the private 
foreign corporations, provided there should be just and effective compensa- 
tion and compliance with other provisions, including that in regard to the 
allowance of foreign exchange withdrawals in expropriation cases.*° 

The subject of state trading had been dealt with in a limited manner in 
reciprocal trade agreements for some time before the projection of the ITO 


38 Art. XIII, par. 2, treaty with Italy; Art. XIV, par. 2, treaty with China. 

39 Protocol, par. 2: ‘‘Rights and privileges with respect to commercial, manufacturing 
and processing activities accorded, by the provisions of the Treaty, to privately owned 
and controlled enterprises of either High Contracting Party within the territories of the 
other High Contracting Party shall extend to rights and privileges of an economic 
nature granted to publicly owned or controlled enterprises of such other High Contract- 
ing Party, in situations in which such publicly owned or controlled enterprises operate 
in fact in competition with privately owned and controlled enterprises. The preceding 
sentence shall not, however, apply to subsidies granted to publicly owned or controlled 
enterprises in connection with: (a) manufacturing or processing goods for government 
use, or supplying goods and services to the government for government use; or (b) 
supplying, at prices substantially below competitive prices, the needs of particular 
population groups for essential goods and services not otherwise practicably obtainable 
by such groups.’’ 

40In Art. V, par. 2 of the treaty with Italy, and in Article VI, par. 2 of the treaty 
with China, there are provisions in regard to exchange withdrawal in the event of the 
taking by one party of property in its territory belonging to nationals and companies 
of the other party. Such provisions did not appear in earlier commercial treaties of 
the United States. 

In Art. VIII, par. 2 of the treaty with China there is a provision for exchange with- 
drawal, in the event that a national of one party is allowed to dispose of immovable 
property which he is disqualified, by reason of his alienage, to inherit in the other party 
state. A rule allowing reasonable time to dispose of property under such conditions is 
familiar in American treaties (see, for example, Art. IV of the 1923 treaty with Germany, 
cited supra), but the specific provision concerning exchange withdrawal is new. 
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Charter, and it was to be expected that it would be taken into account in the 
drafting of new commercial treaties. In each of the two new instruments 
there is a provision to the effect that if either party establishes or maintains 
a monopoly or public agency for the importation, exportation, purchase, 
sale, distribution or production of any article, such monopoly or agency 
shall accord to the commerce of the other party fair and equitable treatment 
in respect of its purchases of articles the growth, produce or manufacture 
of foreign countries and its sales of articles destined for foreign countries.*! 
Furthermore, in making purchases and sales, the monopoly or agency is tc 
be ‘‘influenced solely by considerations, such as price, quality, marketabil- 
ity, transportation and terms of purchase or sale, which would ordinarily be 
taken into account by a private commercial enterprise interested solely in 
purchasing or selling such article on the most favorable terms.’’ There isa 
separate provision concerning fair and equitable treatment of the nationals, 
companies and commerce of each party (as compared with that accorded 
those of third countries) by a monopoly or agency of the other party estab- 
lished or maintained for the sale of services.*? With respect to the award- 
ing of public contracts and concessions, a matter not within the purview 
of ordinary reciprocal trade agreements, there is again a rule of fair and 
equitable treatment.** 

The treaty with China contains a general reaffirmation by the parties of 
their adherence to a program of purposes and policies open to participation 
by ‘‘all other countries of like mind . . . directed to the elimination of all 
forms of discriminatory treatment and monopolistic restrictions in interna- 
tional commerce.’’ ** The treaty with Italy does not contain a comparable 
clause, but does include an anti-cartel paragraph, wherein the parties ‘‘agree 
that business practices which restrain competition, limit access to markets or 
foster monopolistic control, and which are engaged in or made effective by 
one or more private or public commercial enterprises or by combination, 
agreement or other arrangement among public or private commercial enter- 
prises may have harmful effects upon the commerce between their respective 
territories’’; the parties further agree that at the request of either of them 


41 Art. XVIII, par. 1, treaty with Italy; Art. XX, par. 1, treaty with China. 

42 There is, in the protocol accompanying each treaty, an exception for postal services 
(par. 3 of protocol with Italy and par. 8 of protocol with China). 

43 Art. XVIII, par. 2, treaty with Italy; Art. XX, par. 2, treaty with China. 
The treaty with Italy contains a provision (Art. XXIV, par. 6) not found in com- 
mercial treaties of the type which the United States made between 1923 and 1938, to 
the effect that no enterprise of either party which is publicly owned or controlled shall, 
if it engages in listed kinds of activities within the territories of the other party, claim 
or enjoy, either for itself or its property, immunity therein from taxation, from suit, 
from execution of judgment, or from any other liability to which a privately owned and 
controlled enterprise is subject in such territories. On the current tendency with respect 
to jurisdictional immunities of government corporations, see Philip C. Jessup, A Modern 
Law of Nations (1948), p. 20. 

44 Art. XV. 
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there will be consultation with respect to any such practice and that each 
party will take such action as it deems appropriate with a view to eliminat- 
ing such harmful effects.** 

Provisions relating to exchange control afford another point of contrast 
with earlier models. The relationship between these provisions and those 
parts of the treaties which have to do with quantitative restrictions upon 
imports, does not seem to require extended discussion. In addition to the 
clauses already noted concerning exchange withdrawal privileges after 
property expropriations or in the event of disqualification to inherit immov- 
able property,** there is agreement that, in the event either party estab- 
lishes or maintains any form of control of the means of international pay- 
ment or of international financial transactions, there will be non-discrimina- 
tory treatment (as to some matters on a most-favored-nation basis and as to 
others on a national treatment basis). The Additional Protocol accompany- 
ing the treaty with Italy, which takes into account in a realistic way the 
economic difficulties which Italy faces and seems likely to face, contains 
provisions which would seem to go far toward introducing flexibility into 
the treaty plan, especially during the transition period of recovery from 
the recent war. 

Navigation articles of the new treaties contain less in the way of novelties, 
as compared with pre-1939 formulations, than do the establishment or 
strictly commercial provisions. ‘‘ Vessels,’’ as used in the new treaties, are 
to include all vessels of either High Contracting Party, whether privately 
owned or operated or publicly owned or operated.*? Flag recognition, the 
right to enter ports open to foreign commerce and navigation, and distress 
entry are matters that have traditionally been covered in this type of treaty. 
In other provisions it is sought to assure that goods will not be discriminated 
against in one party state because of their having been imported in vessels 
of the other party state.** The national treatment principle receives broad 
application with respect to treatment of vessels in port, but, in accordance 
with the traditional policy of the United States, is not applied as to the 
coasting trade and inland navigation. The treaty with Italy, although not 
that with China, even excepts the coasting trade and inland navigation from 
the operation of the most-favored-nation principle.*® 

Freedom of transit is the subject of somewhat detailed provisions in each 
of the new treaties, and there is some variance from the wording of inter- 
war commercial treaties. In the case of nationals of either party, enjoy- 
ment of freedom of transit through the territory of the other party does 
not depend upon whether the beneficiaries are going to or coming from their 


45 Art. XVIII, par. 3. 

46 Note 40, supra. 

47 Art. XIX, par. 1, treaty with Italy; Art. XXI, par. 2, treaty with China. 
48 Art. XXI, par. 1, treaty with Italy; Art. XXIII, par. 1, treaty with China. 
49 Art. XXII, par. 2. 
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own country. There is provision for customs custody of articles and bag- 
gage in transit, and a specification of one year as the time limit for exporta- 
tion without payment of customs duties or similar charges.*° 

In the general exceptions article of each of the postwar treaties are a num- 
ber of provisions which appear to have been the result of experience with 
reciprocal trade agreements. There are some, however, which have definite 
novelty, as, for example, the sub-paragraph in the treaty with Italy which 
states that nothing in the treaty shall be construed to prevent the adoption 
or enforcement by either party of measures ‘‘relating to fissionable ma- 
terials, to materials which are the source of fissionable materials, or to radio- 
active materials which are by-products of fissionable materials.’’*' Follow- 
ing practice which has been consistently adhered to by the United States 
since the Senate attached a reservation on the point to the commercial treaty 
signed with Germany in 1923, the parties to the new treaties make it clear 
that the treaty provisions shall not be construed to affect existing laws re- 
lating to immigration or the right to enact laws relating to immigration. 
There is, however, as an exception to this general rule, a provision for the 
admission of treaty merchants, such as are envisaged under Section 3 (6) 
of the Immigration Act of 1924,5* on a most-favored-nation basis.** 

The article in each treaty concerning the territorial scope of its applica- 
tion refers to the territories of each party to which the provisions of the 
treaty are to extend as comprising ‘‘all areas of land and water under the 
sovereignty or authority’’ of either party, except the Panama Canal Zone. 
Omitted from this article is any mention of the word ‘‘air,’’ inclusion of 
which in the comparable article of the commercial treaty signed with Ger- 
many in 1923 led one publicist to conclude that rights might thereby have 
been given to civil aircraft of each party to fly in the airspace of the other 
party.** As is well known, it is the practice of the United States to con- 
clude separate agreements in the field of aviation rather than to give, in 
general commercial treaties, rights as to aircraft. At the same time the 
broad principles of the commercial treaties on such matters as immunity 
from discriminatory taxation of property, rights of entry for airborne 
freight, and rules concerning due process and compensation in the event of 
expropriation, would apply to aircraft and the cargo thereof. 

There is no mention, in the territorial article of the treaties, of enemy 
territory still under military occupation, but it would seem to be clear that 
territory in Germany and Japan under military occupation through joint 


50 Art. XXIII, treaty with Italy; Art. XXV, treaty with China. 

51 Art. XXIV, par. 1 (c). 

528 U.S. C. (1948), sec. 203. 

53 Art. II, par. 4, treaty with China; Art. XXIV, par. 7, treaty with Italy. 

54 Hampton D. Ewing, ‘‘Untested Air Rights in Our Treaties of Friendship, Com- 
merce and Consular Rights,’’ Air Law Review, Vol. 4 (1933), pp. 48-57. The view was 
apparently not accepted by the Department of State. 
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arrangement with other Allied Powers is not under any single state’s ‘‘sov- 
ereignty or authority.’’ Certain islands in the Pacific formerly adminis- 
tered by Japan, are, however, mentioned in the later of the two new treaties. 
When the treaty with China was signed, the Trust Territory of the Pacific 
Islands had not been allocated to the United States. It had been allocated 
at the time of the signature of the treaty with Italy, which excepts from 
the operation of the treaty’s provisions this strategic Trust Territory, save 
to the extent that the President of the United States shall by proclamation 
extend those provisions to such Trust Territory.°> Agreement upon a simi- 
lar exception was effected through an exchange of notes with China at the 
time ratifications of the treaty with that country were exchanged. 

A decided innovation (in these treaties as compared with commercial 
treaties of the inter-war period) occurs in the article concerning the settle- 
ment of any dispute between the parties as to interpretation or application 
of each of these treaties. Those disputes which the parties do not satisfac- 
torily adjust by diplomacy ‘‘shall be submitted to the International Court of 
Justice’’ unless the parties shall agree to settlement by some other pacific 
means.°® In the course of consideration of the treaties by the subcommittee 
of the Senate Foreign Relations Committee, the question was raised of the 
consistency of these proposed compromissary clauses with Senate Resolution 
196, adopted August 2, 1946,°* which, while accepting the jurisdiction of the 
International Court of Justice under the Optional Clause, did so with some 
reservations, notably that relating to questions of domestic jurisdiction. In 
support of the view that there was no conflict between the provisions of the 
new treaties and the Senate resolution referred to, the Department of State 
submitted for the record an explanatory statement. This drew attention to 
the fact that the negotiations which led to the signing of the treaty with 
China began in February, 1946, and that in May, 1946, officers of the De- 
partment had conferred with the then Chairman and other members of the 
Foreign Relations Committee in regard to wording in the draft treaty con- 
cerning the settlement of disputes as to interpretation or application. 
It was emphasized that ‘‘. . . the Department was then seeking to develop 
a sound and generally acceptable compromissory clause for treaties of this 
type.’’°> The Department’s feeling, the statement continued, was that 


55 Art. XXV. 

5é Art. XXVI, treaty with Italy; Art. XXVIII, treaty with China. There is a slight 
difference in wording, the former treaty using the words ‘‘shall not satisfactorily adjust 
by diplomacy,’’ while the latter uses the words ‘‘can not satisfactorily adjust by 
diplomacy,’’ in referring to disputes which shall be submitted to the International Court. 

57 The subsequent declaration of the President of the United States accepting the 
Optional Clause jurisdiction, subject to the exceptions which the Senate had thought 
necessary, is in Department of State, Treaties and Other International Acts Series, No. 
1598. 

58 Hearings (cited in note 30, supra), at pp. 29-30. 
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questions arising under this treaty are matters which the United States 
would wish to see submitted to the International Court of Justice, and 
that it would be in the public interest for the United States to be able to 
bring, without restriction, before that Court any disputes arising be- 
cause of the interpretation or application by China of the provisions of 
this treaty in such a way as to be detrimental to the interests of the 
United States. 


The Senate resolution had applied a reservation concerning domestic juris- 
diction questions to a commitment to refer four ‘‘extensive’’ categories of 
questions, of which the interpretation of treaties was only one, and the ex- 
ception which the resolution inserted stood as ‘‘a possible protection against 
this country’s being cited before the Court by any one of a large number of 
states, some of which might conceivably try to bring before the Court, as 
related to a question of international law, questions such as our policy as to 
immigration, the Continental Shelf, or some other domestic matter.’’ In 
contrast, the provision in the proposed bilateral treaty—a special, not a gen- 
eral, compromissary clause—was to apply to a treaty on which there was a 
voluminous documentation indicating the intention of the parties. Further- 
more, the treaty dealt with subjects ‘‘common to a large number of treaties, 
concluded over a long period of time by nearly all nations,’’ and much of 
the subject-matter (in some cases almost the identical language) had been 
adjudicated in national courts. Authorities for the interpretation of the 
proposed bilateral treaty were, therefore, to a considerable extent established 
and well known. 

In view of the considerations set out in the statement, and also of excep- 
tions made in the bilateral treaty itself for certain subjects, such as immi- 
gration, traffic in military supplies, and measures necessary ‘‘for the 
protection of the essential interests of the country in time of national emer- 
gency,’’ it was not thought by the Department of State that the Government 
of the United States would be impleaded in a matter in which it would be 
embarrassed. Two existing commitments of the country were referred to 
in support of the view that such a step as that proposed was not entirely 
without precedent. The first of these was the International Civil Aviation 
Convention,*® Articles 84 and 85 of which are in point. As a second prece- 
dent was mentioned another multilateral commitment. ‘‘It would .. . ap- 
pear,’’ the Department’s statement submitted, ‘‘that the jurisdiction of 
the Court in questions arising under the constitution of the International 
Labor Organization (Treaty Series No. 874) is not limited by any con- 
ditions such as are established in Senate Resolution 196.’’ 

The Senate Foreign Relations Committee apparently accepted as sound 
the views of the Department of State,°° and made it possible for the Execu- 
tive to accept in advance for the first time in a bilateral commercial treaty 


59 Department of State, Treaties and Other International Acts Series, No. 1591. 
60S, Ex. Repts. (cited in note 32, supra), at p. 6 in each report. 
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of the United States the jurisdiction of an international agency for the 
settlement of disputes as to interpretation or application. With the coming 
into effect of the new treaties, it would appear that a party would be able 
to cite the other party before the International Court without the necessity 
of concluding any further agreement for the actual reference.*' 


II. Relation to General Economic Foreign Policy 


In the foregoing pages there has been a brief survey of the substantive 
contents of the new postwar commercial treaties, particularly as seen along- 
side earlier treaties of the same general type. A perhaps more practical 
undertaking involves the determination of the place and purpose of such 
treaties in relation to other conventional devices in economic foreign policy. 

The bilateral commercial treaty is but one of a number of types of inter- 
national instruments for the formulation and application of such policy, 
although, in the ease of the United States, it is the oldest one, the first treaty 
of amity and commerce being that which was signed with France on Febru- 
ary 6, 1778.°° The long period of time over which a commercial treaty may 
be used is impressively illustrated in the one with Great Britain, signed on 
July 3, 1815,** which is still in force. There is no hard and fast design for 
bilateral commercial treaties, although, as has been seen, certain general 
principles of non-discriminatory treatment tend to find expression in them 
with great frequency. The policy of the United States in the period be- 
tween the two World Wars was to include in this type of treaty provisions 
concerning consular functions, privileges and immunities, but this is now 
not ordinarily done, consular matters being handled in separate conven- 
tions.** A distinctive feature of present-day treaties of friendship, com- 
merce and navigation, as the United States employs them, is that they are 
mainly assertive of principles, and that no schedules of specific duties are 
attached to them. There is no effect on tariff rates, in the sense of reduc- 
tions or bindings, although the parties normally agree to rules of non-dis- 
crimination with respect to tariffs as well as various other matters. 

It is obvious that such treaties can be usefully integrated with, or made 
to accompany, international agreements of other types, such as those on 
double taxation. In the new treaties with Italy and China an exception for 
benefits enjoyed under double taxation agreements with third states is made 


61 For background statement, especially on the position which the Senate has taken 
in the past on the matter of actual modes of referring, see Robert R. Wilson, ‘‘ Clauses 
Relating to Reference of Disputes in Obligatory Arbitration Treaties,’’ this JouRNAL, 
Vol. 25 (1931), pp. 469-489. 

628 Stat. 12. On the extent to which this first treaty recorded what the French 
rather than what the Americans desired, see Vernon G. Setser, The Commercial Reci- 
procity Policy of the United States, 1774-1829 (1937), pp. 15-22. 

63 8 Stat. 228. 

64See Quincy Wright, ‘‘A Model Consular Convention,’’ this JouRNAL, Vol. 42 
(1948), pp. 866-868. 
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in connection with most-favored-nation treatment in the field of internal 
taxation.*> Likewise, in connection with civil aviation matters there is op- 
portunity for correlation.** For example, a transit article in a treaty of 
friendship, commerce and navigation providing, as do the two new postwar 
treaties, that either party may require that baggage and other articles in 
transit be entered at the proper customhouse and be kept in customs cus- 
tody, may have an express exception for agreements concerning non-stop 
flights by aircraft, as does the new treaty with China, or, without such ex- 
press exception, may be modified by a later agreement between the parties 
on this point. 

With respect to industrial property, a subject on which the United States 
has other commitments in both multilateral and bilateral form,®’ the new 
commercial treaties contain national treatment and most-favored-nation pro- 
visions.** The treaty with China goes further, in that it sets up a standard 
to be maintained by legislative and administrative action—‘‘effective pro- 
tection’’ in ‘‘exclusive use’’—and requires that remedy against unauthor- 
ized use of patented property be available through civil action.®® 

The standard of effective protection in exclusive use as to literary and 
artistic property is also provided in the treaty with China. From this there 
was, as has been seen,’° an express exception for translations, and this ex- 
ception occasioned a reservation by the Senate. There are no specific pro- 
visions on literary and artistic property in the treaty with Italy, and there 
would seem to be sufficient reason for dealing with such property in special 
arrangements outside the provisions of commercial treaties, when this is 
practicable. In the case of the Philippines, with which country, as has been 
noted, the United States has recently been reported to be conducting nego- 
tiations looking to the conclusion of a commercial treaty, a separate under- 
standing concerning copyright has been announced.” 

Among the more specialized types of international agreements which re- 
late to subject-matter that is also touched upon in general commercial 
treaties are those concerning commercial travelers, treaties such as are in 
effect between the United States and each of a number of Latin American 
Republies.** Commercial treaties of the inter-war period contained rather 

65 Art. IX, par. 3, treaty with Italy; Art. X, par. 2, treaty with China. 

66 See note 54, supra. 

67 See, for example, the Convention for the Protection of Industrial Property, signed 
June 2, 1934 (53 Stat. 1748). The development with respect to participation by the 
United States is summarized in C. C. Hyde, International Law Chiefly as Interpreted 
and Applied by the United States (1945 ed.), Vol. I, pp. 680-685. 

68 Art. VIII, treaty with Italy; Art. IX, treaty with China. 

69 See also the provision in par. 5 (b) of the protocol accompanying the treaty with 
China, this JOURNAL, Supp., Vol. 43 (1949), p. 51. 

70 Notes 29, 30 and 32, supra. 

71 Department of State Bulletin, Vol. XIX, No. 487 (Oct. 31, 1948), p. 562. 


72 See treaties which the United States concluded with Uruguay in 1918 (41 Stat. 
1663), Guatemala in 1918 (ibid. 1669), Panama in 1919 (ibid. 1696), Venezuela in 
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detailed provisions on the same subject,7* but the new treaties contain 
only brief most-favored-nation clauses.*4 

Should it become the policy of the United States to conclude special in- 
struments on the tenure and disposition of real and personal property,” 
these might supplement general commercial treaties or, if there were no such 
treaties in effect with the particular countries, might come within the reach 
of most-favored-nation clauses in commercial treaties with other countries. 
Bilateral petroleum agreements, such as that which was projected between 
the United States and Great Britain in 1945 but not subsequently perfected, 
might come in for consideration in somewhat the same manner. 

Perhaps the most obvious type of international economic agreement with 
which the treaties of friendship, commerce and navigation require to be in- 
tegrated, however, is the trade agreement. It has been noted that some of 
the principles, and even the wording, in the commercial articles of the gen- 
eral treaties reflect experience with reciprocal trade agreements of the 
period since 1934. On certain matters (including general most-favored- 
nation treatment with respect to imports and exports, the use of commer- 
cial considerations by state trading agencies, the requirement of public 
notice and the use of representative periods in the administration of quan- 
titative restrictions on imports and exports, and non-discriminatory taxa- 
tion of imported as compared with like domestic articles) the new treaties 
tend to follow substantially the provisions found in some of the more recent 
trade agreements. There are, however, provisions as to other matters, such 
as the rule of fair and equitable treatment with respect to the awarding of 
public contracts and concessions, which are outside the scope of ordinary 
bilateral trade agreements.”® 

With the launching of the movement for a multilateral arrangement in 
the form of the Charter for the International Trade Organization,” and 
with the coming into effect provisionally of the General Agreement on 
Tariffs and Trade, signed at Geneva on October 30, 1947,"* the relating of 


1919 (ibid. 1719), El Salvador in 1919 (ibid. 1725), and Paraguay in 1919 (42 Stat. 
2128), 

78 See, for example, Arts. XIV and XV of the 1923 treaty with Germany, cited in 
note 6, supra. 

74 Art. X, treaty with Italy; Art. XI, treaty with China. 

75 The latter type of agreement is illustrated in the bilateral conventions with Great 
Britain (Jan. 13, 1902, 32 Stat. 1914) and with Guatemala (Aug. 27, 1901, ibid. 1944). 
See also the Supplementary Convention with the United Kingdom, Australia and New 
Zealand, signed May 27, 1936 (55 Stat. 1101). 

76 Note 43, supra. 

77 Robert R. Wilson, ‘‘ Toward a World Conference on Trade and Employment,’’ this 
JOURNAL, Vol. 41 (1947), pp. 127-131; and ‘‘Proposed ITO Charter,’’ ibid., pp. 879- 
885. References to the Charter in the following pages are to the Havana Charter for an 
International Trade Organization, Department of State Publication No. 3206 (Com- 
mercial Policy Series 114). 

78 Department of State, Treaties and Other International Acts Series, No. 1700. 
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effort on this wider front to bilateral commercial treaties presents new ques- 
tions. One of these is taken into account in a sub-paragraph in the general 
exceptions article of each of the new treaties, it being there provided that 
most-favored-nation commitments in the bilateral treaties shall not apply to 
‘‘advantages accorded to third countries pursuant to a multilateral eco- 
nomic agreement of general applicability, including a trade area of sub- 
stantial size, having as its objective the liberalization and promotion of 
international trade or other international economic intercourse, and open 
to adoption by all the United Nations.’’*® It is, of course, possible that 
some countries with which the United States will conclude treaties of 
friendship, commerce and navigation will not be members of the Interna- 
tional Trade Organization. If it may be assumed that the United States 
will be a member, the question then arises of what benefits the non-member 
countries may rightfully claim from the United States under most-favored- 
nation commitments in the bilateral treaties. If it is remembered that even 
as between ITO members the Charter envisages some differential treatment 
as to customs duties and charges (according to whether or not the members 
negotiate tariff reductions, such as those now provisionally in force under 
the General Agreement on Tariffs and Trade), the exception clause quoted 
above does not seem unfair or inequitable. It would appear, however, that 
if any of the other members of the ITO enter into negotiations as contem- 
plated in the Charter and actually conclude with the United States tariff- 
reducing agreements within the framework of the multilateral plan, the 
non-member of the ITO which is a party to a bilateral treaty of commerce 
with the United States (containing an unconditional most-favored-nation 
commitment, but subject to the exception clause as quoted) could not by vir- 
tue of the treaty rightfully claim the most favorable treatment which the 
United States will accord. If substantially all the states of the world do 
eventually enter the projected Trade Organization, the problem will not be 
a permanent one. During the early years of the new multilateral experi- 
ment it seems likely to present problems in law as well as administration. 

Apart from the question of non-generalization of advantages to non- 
members of the ITO, there is the matter of adapting the language of the 
commercial articles in the bilateral treaties so as to effect harmony with the 
Charter. The latter instrument (in Article 12) anticipates bilateral ar- 
rangements between members of the Organization. That there are some 
divergences in wording of articles of the Charter and the two particular bi- 
lateral treaties under discussion, even where there would appear to be no 
serious differences of a substantive sort, is illustrated in provisions con- 
cerning the publication and administration of trade regulations,®°® non-dis- 


79 Art. XXIV, par. 3 (c), treaty with Italy; Art. XXVI, par. 3 (c), treaty with China. 
80 See Art. 38, par. 1 of the Charter in relation to Art. XV, par. 1 of the treaty with 
Italy and Art. XVI, par. 1 of the treaty with China. 
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criminatory treatment to be accorded by state trading agencies,*' the time 
of going into effect of measures effecting advances in rates of duty or other 
charges on imports,*” and conditions governing transit.** It is, however, in 
connection with quantitative restrictions that the greatest divergence ap- 
pears. The two new bilateral treaties provide for non-discriminatory 
application of quotas and the allotment to the other party, by the party 
administering the quantitative restrictions, of a share based upon a previ- 
ous representative period, ‘‘account being taken insofar as practicable of 
any special factors which may have affected or may be affecting the trade’’ 
in any particular article. The Charter, on the other hand, contains the 
rule that: 


No prohibitions or restrictions other than duties, taxes or other charges. 
whether made effective through quotas, import or export licenses or 
other measures, shall be instituted or maintained by any Member on 
the importation of any product of any other Member country or on the 
exportation or sale for export of any product destined for any other 
Member country.** 


From this rule certain deviations are to be permitted in exceptional cireum- 
stances ; there are also certain other qualifying provisions which need not be 
the subject of extended comment here.*® Nevertheless, the Charter in its 
general rule on the point proscribes quantitative restrictions as between 
members of the ITO, while the new commercial treaties do not proscribe 
them but seek to have reasonably non-discriminatory administration, as be- 
tween the parties, of quantitative restrictions. 

In still other respects the Charter’s provisions go further than do pro- 
visions of the new bilateral treaties on the same subject-matter, for example, 
with regard to action to be taken against restrictive business practices.*® 
On the other hand, the conclusion of bilateral treaties between members of 
the ITO should make it possible for the parties to these treaties to go further 
on some matters, in their relations inter se, than the common denominator, 
the Charter, requires them to go. 


81See Art. 29 of the Charter in relation to Art. XVIII, par. 1 of the treaty with 
Italy and Art. XX, par. 1 of the treaty with China. 

82 See Art. 38, par. 2 of the Charter in relation to Art. XV, par. 2 of the treaty with 
Italy and Art. XVII, par. 2 of the treaty with China. 

88 See Art. 33 of the Charter in relation to Art. XXIII of the treaty with Italy and 
Art. XXV of the treaty with China. 

84 Art. 20, par. 1. 

85 See comment on them in Department of State Publication No. 3206, pp. 11-13. 

86 See Chap. V of the Charter in relation to Art. XV of the treaty with China and Art. 
XVIII, par. 3 of the treaty with Italy. 

Space limitations of a brief article preclude discussion of the pertinent provisions of 
the new commercial treaties in relation to provisions of the Charter with respect to 
investment (Chap. III, particularly Art. 12). Foreign investment provisions in the 
Charter are the subject of critical comment by Lester H. Woolsey in this JourNAL, Vol. 
42 (1948), pp. 121-128. 
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If the United States, while continuing its strong advocacy of the multi- 
lateral instrument which is the ITO Charter, is to continue to include in its 
treaties of friendship, commerce and navigation commercial provisions 
comparable with those in the new treaties with Italy and China, discrep- 
ancies may conceivably be taken care of by special language in the bilateral 
treaties which would prevent their undermining the Charter plan. It 
might, for example, be made clear that for such time as either party to such 
a bilateral treaty may be a member of the ITO or a party to the General 
Agreement Concerning Tariffs and Trade, nothing in the treaty (or, per- 
haps, in specified parts of it, since an all-over modifier might not be neces- 
sary) would preclude action by that party required or permitted to be taken 
by the Charter or the General Agreement, as the case might be. This is the 
method which China and the United States have used.*? 

Such a means of reconciling provisions of the two kinds of instruments 
used to implement an economic foreign policy would permit emphasis in 
each, although not necessarily in identical terms, upon certain principles, 
such as that of non-discriminatory treatment of imported articles as com- 
pared with domestic ones.** At the same time, the linking up of the Char- 
ter and a bilateral treaty might provide the basis for an answer to those 
countries which, unlike the United States, do not as a matter of policy 
ordinarily concede most-favored-nation treatment as to customs duties in an 
instrument to which there are no inducements in the form of schedules or of 
commitments to negotiate for tariff reductions. Furthermore, it would be 
a way of taking into account the fact that some states which signed the 
Havana Charter of the ITO, thereby accepting Chapter IV (on Commer- 
cial Policy), possibly did so in consideration of the Charter’s containing 
other provisions in which they were more interested than they were in the 
commercial policy provisions as embodied in Chapter IV of the Charter 
or in the commercial provisions of a typical treaty of friendship, commerce 
and navigation. The essential objectives of these treaties and of the Char- 
ter would appear to be the same.*® 


III. Relation to Commitments and Responsibilities 
in the United Nations System 


As in the case of any particular agreement or series of agreements which 
the United States might make today, it is necessary, in order to attain some 


87 See exchange of notes effected at the time ratifications of the Sino-American treaty 
were exchanged. Department of State, Treaties and Other International Acts Series, 
No. 1871. 

88 See Art. 18 of the Charter in relation to Art. XVI, par. 1 of the treaty with 
Italy and Art. XVIII, par. 1 of the treaty with China. 

89 On the place of the treaties in general economic foreign policy, see Woodbury 
Willoughby, ‘‘Commercial Foreign Policy of the United States,’’ Department of State 
Bulletin, Vol. XIX, No. 480 (Sept. 12, 1948), at pp. 325-328. 
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reasonable perspective, to consider the new patterns in commercial treaties 
from the point of view of their harmonization with the international com- 
mitments and responsibilities which the United States has accepted in the 
United Nations system. To these bilateral treaties, as to all other treaties 
and international agreements which the country might make, the rule of 
Article 103 of the United Nations Charter would, of course, apply. Aside 
from the rule, however, there is to be found in the bilateral instruments 
themselves language relating them to central United Nations purposes. 
Thus the general exceptions article in each of the treaties provides that 
nothing in the agreement shall be construed to prevent the adoption or en- 
forcement by a party of measures ‘‘necessary in pursuance of obligations 
for the maintenance of international peace and security.’’ °° In somewhat 
the same manner the article on military service in each of the treaties refers 
to periods of time when either party may be ‘‘enforcing measures . . . in 
pursuance of obligations for the maintenance of international peace and 
security.’’ 

Some of the matters dealt with in one or both of the new treaties touch 
upon objectives which haye come to engage the attention of specialized bodies 
within the framework of the United Nations. This would apply to prin- 
ciples which the treaties have in common with the ITO Charter, the latter 
being an enterprise under the Economic and Social Council. More partic- 
ularly, it has been seen that there is in the treaty with Italy a provision in 
regard to freedom of reporting, a phase of the broad freedom of informa- 
tion which has come to be rather frequently under discussion at international 
conferences,*? and which would appear to be an objective that may prop- 
erly be sought not merely through multilateral, but also through bilateral 
treaty effort.** 


Through the so-called establishment provisions, the new commercial 
treaties seek to provide a satisfactory legal framework for cultural as well 
as trade relations. Except in a few matters, notably the freedom of report- 


80 Art. XXIV, par. 1 (e), treaty with Italy; Art. XXVI, par. 1 (d), treaty with 
China. The former treaty also includes in the general exceptions article a statement to 
the effect that provisions according most-favored-nation treatment shall not apply to 
‘advantages which, pursuant to a decision made by the United Nations or an organ 
thereof or by an appropriate specialized agency in relationship with the United Nations, 
may hereafter be accorded by either High Contracting Party to areas other than those 
enumerated in subparagraph (d) of the present paragraph.’’ (Art. XXIV, par. 3 (e).) 

91 Art. XIII, par. 2, treaty with Italy; Art. XIV, par. 2, treaty with China. 

92 Robert R. Wilson, ‘‘International Law and Proposed Freedom of Information,’’ 
this JouRNAL, Vol. 39 (1945), pp. 790-793; see also John B. Whitton, ‘‘The United 
Nations Conference on Freedom of Information,’’ this JouRNAL, Vol. 43 (1949), p. 73. 

93 For a statement on freedom of information made by Mr. Thorp of the United 
States at a plenary session of the Economic and Social Council on Aug. 27, 1948, see 
Department of State Bulletin, Vol. XIX, No. 481 (Sept. 19, 1948), pp. 378, 385. 
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ing and ‘‘liberty of conscience and freedom of worship,’’ ** they look to 
rights on a contingent (most-favored-nation or national treatment) basis 
rather than on a more absolute one. To a considerable extent, however, 
what is sought would fit in with United Nations efforts in the field of human 
rights. Without prejudice as to whether some of them may not already 
be rightfully claimable by aliens under customary international law, such 
rights as those relating to access to courts, if specified in many bilateral 
treaties, would seem to coalesce with what is grounded in custom or secured 
through multilateral convention. 

International commitments in multilateral form with respect to financial 
and monetary matters also affect what may be done in bilateral commercial 
treaties. Since international trade cannot be dissociated from the means 
of international payments, provisions in those treaties relating to foreign 
exchange assume special significance. Each of the new treaties of friend- 
ship, commerce and navigation contains an article on non-discriminatory 
administration of exchange controls,®** also provisions for exchange with- 
drawal following expropriation of property.®% The treaty with China has, 
in addition, provision for exchange withdrawal in the event of disqualifica- 
tion (on account of alienage) to inherit immovable property.®’ In the gen- 
eral exceptions article of each treaty there is a statement to the effect that 
nothing in the treaty shall be construed to prevent the adoption or enforce- 
ment by either party (being a member of the International Monetary Fund) 
of measures imposing exchange restrictions in conformity with the Articles 
of Agreement of the Fund, provided the party does not use its privileges 
under Article VI, Section 3 of the aforesaid Articles of Agreement so as to 
impair any provision of the treaty. The treaty with Italy has, in the same 
sub-paragraph, a further statement, as follows: 

provided that either High Contracting Party may, nevertheless, regu- 
late capital transfers to the extent necessary to insure the importation 
of essential goods or to effect a reasonable rate of increase in very low 
monetary reserves or to prevent its monetary reserves from falling to 
a very low level. If the International Monetary Fund should cease to 
function, or if either High Contracting Party should cease to be a mem- 
ber thereof, the two High Contracting Parties, upon the request of 
either High Contracting Party, shall consult together and may con- 
clude such arrangements as are necessary to permit appropriate action 
in contingencies relating to international financial transactions com- 
parable with those under which exceptional action had previously been 
permissible. 


94 The right as to activities in this connection is limited to those ‘‘not contrary to 
public morals.’’ In the treaty with Italy are added the words ‘‘or public order.’’ 
(Art. XI, treaty with Italy; Art. XII, treaty with China.) 

95 Art. XVII, treaty with Italy; Art. XIX, treaty with China. 

96 Art. V, par. 2, treaty with Italy; Art. VI, par. 2, treaty with China. For rules 
of interpretation of the portion of the former treaty referred to, see the Additional 
Protocol to that treaty, pars. 5 and 6. 

97 Art. VIII, par. 2. See note 40, supra. 
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It will be noted that there is a limiting proviso in that part of each of the 
new treaties which makes an exception for measures taken under the Bret- 
ton Woods plan. The latter allows rather broad freedom to member states 
in the matter of regulating capital transfers. The stricter rule of the bi- 
lateral treaties (where capital transfers following expropriation of prop- 
erty are involved and, in the case of the treaty with China, where there has 
been disqualification, by reason of alienage, to inherit immovable property ) 
would constitute a lex specialis for the parties, alongside the multilateral 
agreement which would otherwise apply in their relations inter se if both 
were members of the Fund. With the exception of the rule as to the special 
types of capital transfers to which the limiting provisos apply, there is no 
departure from the provisions of the Bretton Woods articles. 

With United Nations economic codperation now a “‘living reality,’’ °° in- 
tegration of new commercial treaties with existing techniques of codperation 
becomes a very practical phase of their development. Nor is the task con- 
fined to integration with primarily economic undertakings or to measures 
already adopted. As has been seen, it may have to do with anticipated 
commitments or action in connection with maintenance of international 
peace and security. Exceptions having to do with arms traffic conceivably 
might serve purely national purposes or purposes involving international 
cooperative action. While the treaty with China makes a general exception 
for the adoption or enforcement of measures ‘‘relating to the traffic in arms, 
ammunition and implements of war, and, in exceptional circumstances, all 
other military supplies,’’ the treaty with Italy, signed nearly fifteen months 
later, has a slightly more detailed provision on this (including production 
as well as traffic, and referring also to materials carried for the purpose of 
maintaining a military establishment), and refers, in a sub-paragraph of the 
general exceptions article, to fissionable materials.® ' 


IV. Conclusion: Possible Utility of the Treaties 


In the foregoing pages a brief survey has been attempted (rather than 
anything approaching a complete analysis) and an effort made to indicate, 
at least illustratively, how the new treaties of friendship, commerce and 
navigation may fit in with other means of formulating and carrying out eco- 
nomic foreign policy and with the réle of international codperation which 
the United States has undertaken in the United Nations system. It has 
been seen that the treaties reflect an effort to make them responsive to the 
needs for assurances (some of them in new forms) of non-discriminatory 
treatment of individuals and corporations, goods, and vessels. Related to 
general international law and to other treaties by some express provisions, 


98 Norman Burns, ‘‘ United Nations Economie Cooperation,’’ Department of State 
Bulletin, Vol. XIX, No. 489 (Nov. 14, 1948), pp. 598, 601. 
99 See note 51, supra. 
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they go further than preéxisting law or treaties obligate the parties to go in 
various matters. 

The element of mutuality involved in this process merits emphasis. In 
this connection the view is not infrequently heard that, while they are in 
terms on a mutual basis as to nearly every subject-matter treated, the great 
disparity in the strength and capacity of the parties for the enjoyment of 
rights makes treaties of this general type mainly one-way arrangements for 
the benefit of American traders and investors. This view seems to lack 
persuasive quality for several reasons. In the first place, to say that a 
treaty which is cast in mutual terms is in fact ‘‘unequal’’ or perhaps ‘‘im- 
perialistic’’ because one party is relatively strong and unified and the other 
is not,’°° would tend to the conclusion that all treaties are ‘‘unfair’’ in some 
measure and that treaty-making is undesirable, for it would hardly happen 
that the parties to any treaty would be of exactly the same strength and 
commercial importance and possessed of equal capacity to enjoy rights and 
privileges under each of the provisions. In the second place, the view is 
opposed by the fact that under a number of provisions the foreign states 
which are parties to the treaties under discussion in the present article 
(both of which have sizable numbers of nationals resident in the United 
States who are potential beneficiaries under the establishment articles) ac- 
tually stand to gain more than will the United States, national treatment 
in the particular matters involved being more liberal in this country than 
in the foreign ones. A specific example of a provision in these treaties which 
experience has shown to have real benefits for the foreign business man is 
the ‘‘treaty-merchant’’ clause.’ In the third place, the benefits to a rela- 
tively undeveloped state from the flow of capital from another country, 
when the receiving state gives assurances in treaty form against confisca- 
tiom or discriminatory treatment, may over the long run be greater than 
the benefits to the state of the investors.'°” 

That the new treaties do not contain all that American business interests 
might like to have in the way of commitments from the other party states, 
would probably be admitted. In the case of the treaty with China this was 
indicated by the criticism from certain quarters when the hearings were 
held before the Senate subcommittee.*°* On the other hand, it will hardly 
be denied that the treaties contribute in some measure to the establishment 


100 John King Fairbank, in his volume, The United States and China (1948), observes 
(p. 328) that when the new commercial treaty with China was signed, ‘‘its egalitarian 
provisions were viewed by cynics as an open door for American commercial exploitation 
of China, with no bar to similar Chinese exploitation of the United States—providing 
China had the wherewithal.’’ 

101 See notes 52 and 53, supra. 

102 Cf, Austin Foster, ‘‘Investment Capital Is No Tourist,’’ United Nations World, 
October, 1948, pp. 48-50. The article provides a useful commentary on the new Italo- 
American commercial treaty. 

103 Hearings (cited in note 30, supra), especially at pp. 70-75. 


POSTWAR COMMERCIAL TREATIES OF THE UNITED STATES 287 


of legal bases upon which nationals and companies of one party may trade 
with the other party and engage in activities within its territory. It re- 
mains to be seen whether rights and privileges under such treaties as these 
will, with the development of the international legal system, be enjoyed in a 
world community better ordered than the world has been in the past, one 
in which business practices, for example, will be under more international 
supervision than has heretofore been the case. Furthermore, the com- 
promissary clauses assure that, in the last analysis, not each interested party 
for itself (although in the first instance there would have to be interpreta- 
tion or application by a party in order to give rise to a dispute), but the 
principal judicial agency of the United Nations, will have the rdéle of final, 
authoritative interpreter of the treaty provisions. 

A mere study of texts of treaties of the type under discussion does not 
serve adequately to indicate their potentialities. The effectiveness with 
which they can be made to serve their purpose will, of course, be affected by 
the exigencies in which the parties find themselves. There is in the plan of 
the treaties some flexibility which permits account to be taken of exceptional 
circumstances and of separate international effort looking to a more peace- 
ful world. In the final analysis, the usefulness of the treaties will naturally 
depend not merely upon the adequacy of their provisions in the technical 
sense, but upon the good will and good faith with which the parties under- 
take to live up to them. 


NOTES ON LEGAL QUESTIONS CONCERNING THE 
UNITED NATIONS 


By YvueEN-ui LIANG * 
CONDITIONS OF ADMISSION OF A STATE TO MEMBERSHIP IN THE UNITED NATIONS 


The International Court of Justice, on May 28, 1948, gave an advisory 
opinion concerning the conditions of admission of a state to membership 
in the United Nations.‘ By nine votes to six it held: 


that a Member of the United Nations which is called upon, in virtue 
of Article 4 of the Charter, to pronounce itself by its vote, either in the 
Security Council or in the General Assembly, on the admission of a 
State to membership in the United Nations, is not juridically entitled 
to make its consent to the admission dependent on conditions not ex- 
pressly provided by paragraph 1 of the said Article; 

and that, in particular, a Member of the Organization cannot, while 
it recognizes the conditions set forth in that provision to be fulfilled 
by the State concerned, subject its affirmative vote to the additional 
condition that other States be admitted to membership in the United 
Nations together with that State. 


The advisory opinion quoted above was given at the request of the 


General Assembly which, by a resolution proposed by Belgium and adopted 
on November 17, 1947, during its second session,’ referred to the Court the 
following question: 


Is a Member of the United Nations which is called upon, in virtue 
of Article 4 of the Charter, to pronounce itself by its vote, either in the 
Security Council or in the General Assembly, on the admission of a 
State to membership in the United Nations, juridically entitled to make 
its consent to the admission dependent on conditions not expressly 
provided by paragraph 1 of the said Article? In particular, can such 
a Member, while it recognizes the conditions set forth in that provision 
to be fulfilled by the State concerned, subject its affirmative vote to the 
additional condition that other States be admitted to membership in 
the United Nations together with that State? 


In connection with the advisory opinion of the Court, it may be of in- 
terest to review the history of the consideration of the question of admission 


* Director, Division of Development and Codification of International Law, United 
Nations Secretariat. 

1 Admission of a State to the United Nations (Charter, Art. 4). Advisory Opinion, 
I. C. J. Reports, 1947-1948, p. 57; full text of opinion of the Court reprinted in this 
JOURNAL, Vol. 42 (1948), pp. 927-934. 

2 Resolution 113 (II) B, Admission of New Members, General Assembly, 2nd Sess., 
Official Records. 
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of new Members, both in the Security Council and in the General Assembly, 
which led to the request for an advisory opinion, as well as that which fol- 
lowed the rendering of the advisory opinion. It may also be of interest 
to note the arguments advanced by certain Members against the admission 
of some of the applicant states. 


History of the Request for an Advisory Opinion 


Up to the time the General Assembly decided to request an advisory 
opinion of the International Court of Justice seventeen states had applied 
for admission to the United Nations. Of these, Afghanistan, Iceland, 
Sweden, Siam, Pakistan and Yemen were duly admitted. The rest failed to 
receive the recommendation of the Security Council for admission. Five 
states viz., Albania, Mongolian People’s Republic, Bulgaria, Hungary and 
Rumania, received less than the affirmative vote of seven members. The 
other six, viz., Ireland, Portugal, Transjordan, Austria, Finland and Italy, 
failed to receive the concurring votes of all the permanent members of the 
Security Council. 

At its 204th meeting on September 25, 1947, the Security Council was 
seised of a draft resolution introduced by the representative of Poland ® 
to the effect that the Security Council recommend to the General Assembly 
that Hungary, Italy, Rumania, Bulgaria and Finland be admitted to mem- 
bership in the United Nations. He and the representative of the Soviet 
Union stated that the signatory Powers of the Potsdam Agreement had 
undertaken to support the applications of these countries for membership 
in the United Nations when the peace treaties had entered into force, and 
all these countries should be admitted together. It was impossible to con- 
sider one case separately from other similar cases.‘ With reference to 
Italy, the Soviet representative declared that he would agree to her ad- 
mission only on the condition that the other four states be admitted simul- 
taneously. The representatives of Australia, the United States and the 
United Kingdom objected, however, to voting on the applications en bloc. 
They believed that every one of these cases had particular circumstances 
and that each should be treated individually on its merits. The Security 
Council should vote separately on each application. The representative 
of Belgium noted that the proposed resolution would, in fact, make the ad- 
mission of one state dependent upon the admission of others, and con- 
cluded that this would ‘‘add to the conditions stipulated in Article 4,’’ 
which the Security Council had no power to do.® 

Although the question of simultaneous admission arose in the Security 
Council in connection with these applications, it will be recalled that a 


8U.N. Doe. 8/565. 

*U.N. Doe. A/406, pp. 2-3. 

5U.N. Doc. S/P.V.204, pp. 46, 47-50. 
6 U.N. Doc. S/P.V.204, p. 76. 
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somewhat similar issue was discussed in the same organ in August, 1946. 
At that time, the representative of the United States proposed that the 
Security Council recommend the admission of all the eight applicants’ 
then under consideration. He made this proposal, he stated, because 
‘falthough his Government had misgivings about some of the applicants,”’ 
it was in the basic interest of the Organization to advance ‘‘ universality 
of membership.’’® This proposal was supported by the representatives 
of Brazil, China, Egypt, Mexico and The Netherlands. On the other hand, 
the representatives of the Soviet Union and Australia objected to it on the 
ground that the Security Council was obliged to study each application 
separately in the light of the circumstances and the facts relevant to each 
ease. Following the discussion, the United States withdrew its proposal.® 

In the present case, however, the Security Council decided to discuss 
and take a decision on each of the applications separately. The applica- 
tions of Hungary, Rumania, and Bulgaria failed to obtain the affirmative 
votes of seven members and were therefore rejected. The applications of 
Italy and Finland were also rejected as they failed to receive the con- 
curring votes of all the permanent members.’® A special report containing 
an account of these proceedings was transmitted to the General Assembly, 
which was then in session.1t This report was, in turn, referred to the 
First Committee. 

In the course of the discussions in the First Committee, the representative 
of Belgium submitted a proposal to request the International Court of 
Justice to give an advisory opinion on the interpretation of Article 4 of 
the Charter.’ In introducing his proposal, he referred to the passages 
in the special report of the Security Council which dealt with Italy and 
Finland, and stated that since differences of opinion had appeared as re- 
gards the interpretation to be given to Article 4, he proposed that the 
International Court of Justice, as the principal judicial organ of the 
United Nations, be requested to give an advisory opinion in order to 
elucidate the meaning of Article 4.1% The representatives of El Salvador, 
Greece and the United Kingdom supported the Belgian proposal, the last 
representative noting that when there were differing interpretations of 
an article of the Charter, the question of interpretation ‘‘should be sub- 
mitted to an independent, impartial and qualified body of experts.’’ ** 


7 Applications of Albania, Mongolia, Afghanistan, Transjordan, Ireland, Portugal, 
Ieeland and Sweden (the Siamese application had been then temporarily withdrawn). 

8U.N. Doc. 8/177, p. 5; Security Council, Official Records (1st Year), 2nd Ser., 
No. 4, p. 42. 

9 Special Report of the Security Council, U.N. Doc. A/108, pp. 4-7. 

10 U.N. Doc. S/P.V.206, pp. 131-140. 

11 U.N. Doc. A/406. 

12U.N. Doc. A/C.1/242. 

18 U.N. Doe. A/C.1/SR.98, pp. 92-102. 

14U.N. Doc. A/C.1/SR.101, pp. 103-110. 
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The representatives of Poland, the Soviet Union, Australia, China and 
India, in opposing the Belgian proposal, maintained that the provisions of 
Article 4 were so clear that there was no need to ask an advisory opinion 
of the Court. The Soviet representative queried whether it was proper 
to ask the Court for an interpretation of the Charter, and whether the 
Court ‘‘can set itself above the General Assembly or the Security Coun- 
cil.’’?> The Indian representative stated that it was not a proper matter 
for reference to the Court since ‘‘the right use of discretionary authority 
by a state can never be the subject of judicial decision.’’ ** 

The representative of Argentina observed that the request for an ad- 
visory opinion concerned the question of the interpretation of the Charter, 
and added that ‘‘it is the General Assembly which has to make this in- 
terpretation, particularly in the case of a political matter.’’ He main- 
tained that the General Assembly was the only body authorized to interpret 
the Charter.‘’ The Belgian proposal was adopted at the Committee’s 103rd 
meeting by twenty-four votes to thirteen, with sixteen abstentions.'* It 
was adopted by the General Assembly at its 118th Plenary Meeting on 
November 17, 1947, by a vote of forty to eight, with two absentions.’® 


Arguments against the Admission of Certain States to Membership in the 
United Nations 


In the foregoing section, an attempt is made to survey the discussions 
in the Security Council and the General Assembly, with reference to the 
immediate issue which led to the request for an advisory opinion, namely, 
whether a Member of the United Nations may, while it recognizes the con- 
ditions set forth in Article 4 of the Charter to be fulfilled by a state apply- 
ing for admission to membership in the United Nations, subject its affirma- 
tive vote to the additional condition that other states be admitted to 
membership together with that state. The General Assembly, however, also 
asked the International Court of Justice for an advisory opinion on an- 
other point, namely, whether a Member is juridically entitled to make its 
consent to the admission of a state dependent on conditions not expressly 
provided by paragraph 1 of Article 4 of the Charter. To this question 
the Court responded in the negative. 

The conditions expressly provided by paragraph 1 of Article 4 of the 
Charter are, according to the advisory opinion of the Court, five in number. 
“To be admitted to membership in the United Nations,’’ it held, ‘‘an 
applicant must (1) be a State; (2) be peace-loving; (3) accept the obliga- 
tions of the Charter; (4) be able to carry out these obligations; and (5) 


18 U.N. Doc. A/C.1/SR.99, pp. 242-251. 
16 U.N. Doe. A/C.1/8R.100, pp. 52-53. 
17 Ibid., p. 161. 

18U.N. Doe. A/471, par. 11. 

19U.N. Doe. A/P.V.118. 
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be willing to do so.’’ The Court further held that these conditions ‘‘con- 
stitute an exhaustive enumeration and are not merely stated by way of 
guidance or example.’’ They must be ‘‘regarded not merely as the neces- 
sary conditions, but also as the conditions which suffice.’’ ?° 

In the discussions in the Security Council and the General Assembly, 
certain representatives had previously advanced various arguments, be- 
sides the argument for simultaneous admission dealt with above, against 
the admission of particular states to membership in the United Nations. 
While some of these arguments may be said to be based upon one of the 
conditions expressly provided by Article 4 of the Charter, such as being 
peace-loving, or being willing to accept the obligations of the Charter and 
able to carry out these obligations, others were alleged as constituting 
additional conditions against admission. It is not suggested herein that 
these arguments are necessarily the reasons on the basis of which the states 
concerned voted for or against a particular applicant state. It may be of 
interest to analyze these arguments, which, for the sake of convenience, are 
grouped under several headings: 


1. Alleged Acts of Aggression 


In the course of the discussions in the Security Council on the ap- 
plication of Albania, certain representatives alleged that Albanian 
coastal batteries had fired on two British warships *! and a Turkish 
vessel *? in the Corfu Channel; that Albania had rendered assistance 
to guerrilla bands operating in Northern Greece; ** and that a series 
of frontier incidents had taken place on the Greek-Albanian border.” 
They therefore expressed doubts as to whether Albania fulfilled the 
requirements of being a peace-loving state, able and willing to carry 
out the obligations of the Charter, within the terms of Article 4.75 

In connection with the Mongolian People’s Republic, the representa- 
tive of China alleged that Mongolia had attempted to seize Chinese 
territory by armed invasion without ever attempting negotiation, 
mediation or conciliation. He contended that this was a demonstra- 
tion that the Mongolian People’s Republic was not a peace-loving 
state and that it had acted contrary to the obligations of the Charter 


20 Advisory Opinion, I. C. J. Reports, 1947-1948, p. 62. 

21 Statement by the representative of the United Kingdom. U.N. Doc. S/133, pp. 6-14; 
Security Council, Official Records (lst Year), 2nd Ser., Supp. No. 4, pp. 56-64. 

22 Statement by the representative of Greece. Security Council, Official Records (1st 
Year), 2nd Ser., No. 4, p. 75. 

23 Statement by the representative of the United States. U.N. Doc. S/479, pp. 3-8; 
Security Council, Official Records (2nd Year), Spec. Supp. No. 3, pp. 3-8. 

24 Memorandum of July 5, 1946, by the Permanent Greek Delegation to the U.N. and 
Memorandum of Aug. 15, 1946, by the representative of Greece, Security Council, Official 
Records (1st Year), 2nd Ser., Supp. No. 4, pp. 24-26 and 41, 42; also Statement by 
the representative of Greece, Security Council, Official Records (lst Year), 2nd Ser., 
No. 4, pp. 77, 78. 

25U.N. Doc. S/133, pp. 6-14; Security Council, Official Records (1st Year), 2nd 
Ser., Supp. No. 4, pp. 56-64; also U.N. Doc. S/479, pp. 3-8; Security Council, Official 
Records (2nd Year), Spec. Supp. No. 3, pp. 3-8. 
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and would not be able or willing to carry out those obligations after 
admission.”*° 


2. Alleged Territorial Disputes 

The existence of a territorial dispute over Northern Epirus was 
cited by Greece as an argument against the admission of Albania. 
Other representatives contended, however, that no Member of the 
United Nations had the right to make its consent to the admission of a 
state to the Organization conditional upon the satisfaction of terri- 
torial claims.** Similarly, Afghanistan voted in the General Assembly 
against the admission of Pakistan on the ground of a frontier dispute 
between these two states.** Upon subsequently withdrawing her op- 
position, Afghanistan declared that the dispute was about to be settled 
through diplomatic channels.*® 


3. Alleged Non-Codperation with the United Nations 

The uncodperative attitude of Albania towards the Subsidiary 
Group of the United Nations Commission of Investigation concerning 
Greek Frontier Incidents was alleged to cast grave doubts as to the 
ability and willingness of the Albanian Government to carry out its 
obligations under the Charter.*° 


4. Alleged Failure to Observe Treaty Obligations 


The alleged failure of the Albanian Government to reaffirm her pre- 
1939 bilateral treaties was considered by the representative of the 
United States as casting grave doubts as to the ability and willingness 
of Albania to carry out international obligations, including the obliga- 
tions under the Charter.** 


5. Applicant States Alleged to be not Fully Independent and Sovereign 


A number of representatives opposed the admission of the Mon- 
golian People’s Republic on the ground that available information 
was not sufficient to show that Mongolia was in fact an independent 
state. On the other hand, other representatives pointed out that the 
Mongolian Republic had been recognized as an independent state by 
her two neighboring countries. Furthermore, it was stressed that 
recognition was not an essential consideration for admission to the 
United Nations.*? The same objection was raised with regard to 
Transjordan. Doubts were expressed as to whether that state might 
be considered a fully independent state.** In the case of Austria, the 


26 Security Council, Official Records (2nd Year), Spec. Supp. No. 3, pp. 8-13. 

27 Security Council, Official Records (1st Year), 2nd Ser., Supp. No. 4, pp. 20-26. 

28 General Assembly, 92nd Plenary Meeting, Sept. 30, 1947. General Assembly, 2nd 
Sess., Official Records, Verbatim Record, Plenary Meetings, Vol. I, pp. 313, 314. 

29 General Assembly, 96th Plenary Meeting. Jbid., p. 338. 

80 U.N. Doc. 8/479, pp. 3-8; Security Council, Official Records (2nd Year), Spec. 
Supp., No. 3, pp. 3-8. 

81 Ibid. 

82 Security Council, Official Records (lst Year), 2nd Ser., Supp. No. 4, pp. 64-67; 
Security Council, Official Records (2nd Year), Spec. Supp. No. 3, pp. 8-13. 

88 Security Council, Official Records (1st Year), 2nd Ser., Supp. No. 4, pp. 68-72; 
ibid., No. 5, pp. 92, 98-100; Security Council, Official Records (2nd Year), Spec. Supp. 
No. 3, pp. 14-15. 
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Armistice was said to have imposed such limitations upon her inde- 
pendence and sovereignty that she was regarded as not being qualified 
for membership until after a peace treaty had been concluded. Against 
this position, it was argued that, in spite of certain remaining im- 
pairments on Austria’s freedom, the absence of a peace treaty did not 
disqualify Austria from membership in the United Nations.** 


6. Alleged Violations of Human Rights 


The representative of Greece accused Albania of a number of in- 
stances of violation of human rights, including the inhuman treatment 
of minorities, persecution of the Catholic Church, massacres and fail- 
ure to hold free elections.** On the basis of these charges, which were 
refuted by Albania,®*® it was contended that Albania had not given 
evidence of being able and willing to carry out the obligations of the 
Charter, which included respect for human rights and fundamental 
freedoms. Similarly, the Governments of Hungary, Rumania and 
Bulgaria were also charged with the violation of fundamental human 
rights.*7 It was, however, argued by other representatives that such 
charges concerned matters of domestic jurisdiction.** 


7. Absence of Diplomatic Relations 


The fact that the Mongolian People’s Republic maintained diplo- 
matic relations with only one country was mentioned as indication 
that Mongolia was not yet ready to take her place as a member of the 
world community and to carry out the obligations under the Charter.*® 
Some delegations took the position that, as Mongolia lacked diplomatic 
relations with most of the world, there was not sufficient evidence that 
the Republic fulfilled the requirements of independent statehood and 
sovereignty.*® With respect to the applications of Transjordan, Ire- 
land and Portugal, the Soviet Union took the position that it could 
not support the application of these countries because they maintained 
no diplomatic relations with the Soviet Union.*t Other representa- 
tives, however, maintained that absence of diplomatic relations with 
a particular state should not be given as a reason for the rejection of 
an application for membership.** 


8. Conduct during the Second World War 


The representative of the Soviet Union objected to the admission 
of Ireland and Portugal on the ground of their conduct during the 
recent war. It was asserted that during the war Ireland had ex- 
pressed sympathy with the Axis Powers and with Franco Spain, and 
that Portugal had aided the Axis, sheltered Fascist prisoners of war, 


84 Security Council, Official Records (2nd Year), Spec. Supp. No. 3, p. 24. 

85 Security Council, Official Records (1st Year), 2nd Ser., No. 4, pp. 68-80. 

36 Ibid., Supp. No. 4, pp. 92-114 and 117-120. 

87 Security Council, Official Records (2nd Year), Spec. Supp. No. 3, pp. 21, 22, 24-28. 

38 Ibid., p. 27. 

89 Security Council, Official Records (1st Year), 2nd Ser., Supp. No. 4, p. 64. 

40 Security Council, Official Records (2nd Year), Spec. Supp. No. 3, p. 11. 

41 Security Council, Official Records (1st Year), 2nd Ser., Supp. No. 4, pp. 70, 72 
and 74; ibid., No. 5, pp. 91, 102 and 103. 

42 Ibid., Supp. No. 5, pp. 91-103. 
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and had close ties with Franco Spain.*® On the other hand, a number 
of representatives asserted that the conduct of a state during the war 
cotld not be laid down as a criterion for admission, since it was not 
specified in the Charter.** It was also maintained that the neutrality 
of a state in the recent War did not necessarily mean that it was not 
peace-loving within the meaning of the Charter, or showed unwilling- 
ness or inability to carry out the obligations of the Charter.*® 


9. Alleged Fascist Affiliation 


The alleged participation of persons with Fascist affiliation in the 
Government of Albania was held by the representative of Greece as 
a bar to the admission of Albania.*® During the discussion on the 
admission of Portugal, the representative of Poland alleged that there 
was close association between the Government of Portugal and the 
Franco Government of Spain and questioned whether the Portuguese 
Government would qualify for membership.*’ 


10. State of War with a Member State 


The existence of a state of war between Albania and Greece was 
cited by Greece as a ground for objection to the admission of Albania.*® 
In connection with the application of Siam, the representative of 
France declared that his country considered herself in an actual state 
of war with Siam, and would not be able to vote in favor of Siam’s 
admission to the United Nations.*® Some representatives expressed 
the opinion that weight should be given to the fact that a Member of 
the United Nations considered herself in a state of war with an ap- 
plicant state.°° 


Consideration of the Advisory Opinion of the International Court of 
Justice by the General Assembly 


The advisory opinion of the International Court of Justice on the con- 
ditions of admission of a state to membership in the United Nations was 
the subject of considerable debate in the General Assembly during the 
first part of its third session (1948). At that session the Australian repre- 
sentative introduced a draft resolution quoting the opinion of the Court 
and providing: 


The General Assembly recommends that each member of the Security 
Council and of the General Assembly, in exercising its vote on the 
admission of new members, should act in accordance with the fore- 
going advisory opinion of the International Court of Justice.™ 


43 Security Council, Official Records (2nd Year), Spec. Supp. No. 3, pp. 15-17. 
44 Tbid., p. 16. 

45 U.N. Journal, No. 29, Supp. No. 1, p. 38; ibid., No. 52, Supp. No. 1, p. 39. 
46 Security Council, Official Records (1st Year), 2nd Ser., No. 4, pp. 68-80. 
47 Ibid., No. 5, p. 109. 

48 Ibid., No. 4, pp. 20-24. 

49 Tbid., p. 76. 

50 Ibid., pp. 76, 77. 

51U.N. Doc. A/AC.24/6. 
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In addition, the same representative also proposed, in separate draft reso- 
lutions, that the General Assembly recommend that the Security Council 
reconsider the applications of Portugal, Transjordan, Italy, Finland, Ire- 
land and Ceylon.*? 

In the course of the discussions in the Ad Hoc Political Committee the 
Australian representative drew the Committee’s attention to the advisory 
opinion of the International Court of Justice and emphasized that his 
delegation accepted that opinion unreservedly. He expressed the hope 
that the Security Council would reconsider the admission of the applicant 
states in the light of the advisory opinion. ‘‘No judgment of the Hague 
Court,’’ he said, ‘‘had ever yet been ignored by the nations of the world. 
The United Nations would suffer a great setback if one of its most im- 
portant bodies, namely, the Security Council, refused to accept the first 
advisory opinion given by the International Court of Justice.’’ ** 

A majority of the representatives supported the Australian draft reso- 
lutions. With regard to the draft resolution on the advisory opinion of the 
Court, they agreed that the opinion was a majority opinion; that it gave an 
authoritative interpretation of Article 4 of the Charter that the qualifica- 
tions for admission mentioned therein were exhaustive and it was not pos- 
sible to add to them any other criteria for admission; that it was handed 
down only after the most careful consideration of all aspects of the question, 
and therefore could not be ignored by the Committee ; and that the Security 
Council would be well advised to reconsider the pending applications in the 
light of the advisory opinion.” 

The representative of the Soviet Union, opposing the Australian draft 
resolution on the advisory opinion, contended that two (Judges Alvarez and 
Azevedo) of the nine judges expressing the majority opinion 


had submitted irJividual concurring opinions which differed from those 
of the majority on the most important issue of whether political con- 
siderations could be invoked in addition to the legal conditions pro- 
vided by paragraph 1 of Article 4. Consequently, on that crucial 
question, the majority of nine was reduced to a minority of seven 
and the decision of that minority could not be accepted as a decision 
of the International Court of Justice. 


He therefore urged that the draft resolution submitted by Australia failed 
to reckon with the fact that there was no advisory opinion. He argued that 
the six dissenting judges together with Judges Alvarez and Azevedo, ‘‘had 
expressed the opinion that the compelling requirements of Article 4 did 
not bar additional political considerations, which must, in fact, guide a 
political organ such as the Security Council.’’ Moreover, ‘‘the eight judges 
had been of the opinion that it was the right and even the duty of every 
52U.N. Docs. A/AC.24/7-11, 14. 


58 U.N. Doe. A/AC.24/SR.6, pp. 3-4. 
54U.N. Does. A/AC.24/SR.6 to 16, SR.22-23. 
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Member of the United Nations, when voting on a question of admission to 
membership, to be guided not only by the legal standards of Article 4 but 
by political considerations as well.’’*> ‘‘That was so important a matter,’’ 
the Soviet representative continued, ‘‘that the Charter would not have been 
silent on the point had it intended to bar other conditions. The reason was 
that those who wrote the Charter did not have the principle of universality 
in view, for it was not mentioned at all.’’ According to him, the conditions 
set forth in paragraph 1 of Article 4 of the Charter were ‘‘essential or 
necessary’’ but not ‘‘exhaustive or sufficient.’’ ‘‘The existence of basic 
conditions did not mean that there might not be other ancillary condi- 
tions.’’ °° He stated further that the Court had cautioned the General 
Assembly that the abstract form of the question excluded the possibility of 
applying its advisory opinion to any concrete political question, and that 
nothing contained in its advisory opinion referred either directly or in- 
directly to concrete cases or to particular circumstances. The Ad Hoc 
Political Committee should, therefore, approach the opinion of the Court 
in the same abstract manner. 


The document described as the advisory opinion of the International 
Court of Justice emerged as a mere handful of opinions which, valu- 
able and interesting though they were, could not be considered as a 
proper directive to the Security Counceil.*’ 


The Soviet representative drew five conclusions: 


1. Paragraph 1 of Article 4 of the Charter constituted the legal 
basis for the settlement of the question of the admission of new Mem- 
bers. 

2. Although the conditions set forth in paragraph 1 of Article 4 were 
necessary, they did not exclude the possibility of political considera- 
tions also being taken into account. 

3. A Member had every right to make its agreement to the admission 
of a state conditional upon any consideration of a political character, 
so long as he acted in good faith and in the spirit of the Purposes and 
Principles of the United Nations as a whole. 

4. In estimating the criteria for admission, a Member was free to 
make its own decisions and its motives were not to be questioned or to 
be subject to control, because that was a matter for the particular Mem- 
ber’s political conscience. 

5. The requirement that the same approach should be adopted to the 
question of the admission of several states, which had complied with 
the requirements of Article 4, was in accordance with the Principles 
of the United Nations and the sovereign equality of states. It was 
therefore not contradictory to the Principles of the Charter to set forth 
other political requirements, such as the requirement of simultaneous 
admission of several states, all of which complied with the same con- 
ditions, and the status of all of which was similar.** 


55U.N. Doc. A/AC.24/SR.7, pp. 5-6. 
56 Ibid., p. 9. 

57 Ibid., p. 12. 

58 Ibid., p. 10. 
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The representative of the Soviet Union also opposed the Australian draft 
resolutions concerning the admission of Portugal, Transjordan, Italy, Fin- 
land and Ireland, on the ground that these draft resolutions discriminated 
against the applications of other equally qualified states. ‘‘ All states which 
satisfied the requirements of Article 4 should be admitted ; attempts to ad- 
mit some while excluding others were arbitrary and therefore reprehen- 
sible.’’ °° The representatives of the Ukraine, Byelorussia, Czechoslovakia, 
Poland and Yugoslavia expressed similar views. 

Some representatives stated that while they agreed with the advisory 
opinion of the Court, it did not have the binding force of a decision between 
parties and therefore it did not in any way solve the difficulty. ‘‘ Article 4 
would continue to be differently interpreted, and the ‘veto’ would continue 
to play its part,’’ said the Pakistan representative; ‘‘the only way to re- 
solve the deadlock was for the permanent members of the Security Council 
to reach agreement among themselves.”’ 

The representative of Bolivia, supported by Australia and Argentina, 
maintained that although the advisory opinion of the Court was an ab- 
stract opinion, ‘‘that point in no way altered the fact that the opinion was 
valid for each concrete case which might arise; it was a legal opinion 
establishing a ruling on the manner of examining the problem in itself.’ © 
The representative of France, pointing out that ‘‘some of the most eminent 
jurists had not concurred in the advisory opinion,’’ expressed his disagree- 
ment with it, and maintained that his delegation ‘‘would be regretfully 
unable to vote for that part of the resolutions before the Committee which 
appeared to approve the advisory opinion of the Court.’’ ® 

The Australian draft resolution on the advisory opinion was adopted 
by the Committee and, on December 8, 1948, by the General Assembly 
by thirty-two votes to ten, with two abstentions.** The other draft resolu- 
tions were also adopted by the General Assembly on the same day. 

In addition to the resolutions mentioned above, the General Assembly 
also adopted a resolution, proposed by Sweden, providing that the General 
Assembly, having noted the advisory opinion of the International Court 
of Justice and the general sentiment in favor of the universality of the 
United Nations, ‘‘ask the Security Council to reconsider, taking into ac- 
count the circumstances in each particular case,’’ the applications of the 
eleven states which had failed to receive the recommendation of the Se- 
curity Council for membership in the United Nations. 


59 U.N. Doc. A/AC.24/SR.7, p. 11. 

60 U.N. Doc. A/AC.24/SR.9, pp. 3-5. 

61 U.N. Doc. A/AC.24/SR.10, p. 13. 

62 Tbid., SR.11, pp. 4-5. 

68 U.N. Docs. A/P.V.175-177. 

64 These were: Albania, Austria, Bulgaria, Finland, Hungary, Ireland, Italy, Mon- 
golian People’s Republic, Portugal, Rumania and Transjordan. 


LEGAL NOTES 299 


Recent Consideration in the Security Council of Applications for Member- 
ship in the United Nations 


Ceylon 


After the adjournment of the first part of the third session of the General 
Assembly, the Security Council, on December 15, 1948, reconsidered the 
application of Ceylon for admission to the United Nations. It was sup- 
ported by all the members of the Council except the representatives of the 
Soviet Union and the Ukraine. The Soviet representative moved to post- 
pone the consideration of the application until the Security Council re- 
considered all the other outstanding applications for membership. His 
proposal was rejected. The application, however, failed to receive the 
recommendation of the Security Council because of the negative vote of 
one of the permanent members.® 

It will be recalled that Ceylon’s application ** was first considered by the 
Security Council on June 11, 1948.°° It was referred to the Committee on 
Admission of New Members which, by a majority vote, reported in favor 
of the application.** At a subsequent meeting of the Security Council on 
August 18, the Soviet and Ukrainian representatives stated that there was 
not sufficient information at the disposal of the Security Council pertain- 
ing to the structure of the state of Ceylon or to its constitution.®® The rep- 
resentatives of the United States, China, United Kingdom, Canada, Syria, 
Belgium, France and Colombia, expressing their support of the application, 
observed that Ceylon had, under the terms of the Ceylon Independence 
Act of 1947, become a fully independent and self-governing member of the 
British Commonwealth of Nations, and that it fulfilled the conditions 
enumerated in paragraph 1 of Article 4 of the Charter. The application, 
however, failed to receive the recommendation of the Security Council be- 
cause of the negative vote of one permanent member.”° 


Israel 


On November 29, 1948, the newly created state of Israel submitted its 
application for admission to the United Nations. The application was con- 
sidered in the Security Council on December 2, 15 and 17, 1948. The 
representatives of the United States, the Soviet Union, the Ukraine, Argen- 
tina and Colombia urged, in support of the application, that Israel was 


85 U.N. Doc. S/P.V.384, pp. 137-140. 

86 U.N. Doc. 8/820. 

87 U.N. Doc. S/P.V.318, p. 6. 

68 U.N. Does. 8/859; S/C.2/SR.26. 

89 U.N. Doe. S/P.V.351, pp. 16, 17-20 and pp. 46-50, 51, 52-55, 56-60. 

70 Ibid., p. 91; see also this JouRNAL, Vol. 43 (1949), pp. 144-154, for a note in this 
department entitled ‘‘ Admission of Indian States to the United Nations,’’ in which 
the consideration by the Security Council for the first time of the application of Ceylon, 
as well as the admission of Burma and Pakistan to the United Nations, is discussed. 
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qualified for membership under paragraph 1 of Article 4 of the Charter 
and therefore should be admitted. 
In a lengthy statement,’ the representative of the United States made 
a legal analysis of the conditions for admission of a state to membership 
in the United Nations under paragraph 1 of Article 4 of the Charter. He 
observed that the first condition for membership was that the applicant 
must be a state, and added: 
Under the traditional definition of a state in international law, all of 
the great writers have pointed to four qualifications: first, there must 
be a people; second, there must be a territory; third, there must be 


a government; and fourth, there must be capacity to enter into rela- 
tions with other states of the world. 


As regards the question of capacity to enter into relations with other states 
of the world; he pointed out that although learned academic arguments 
had been made to the effect that there were among the Members of the 
United Nations some political entities which did not possess full sovereign 
freedom to form their own international policy, which traditionally was 
considered characteristic of a state, ‘‘neither at San Francisco nor subse- 
quently had the United Nations considered that complete freedom to frame 
and manage one’s own foreign policy was an essential requisite of United 
Nations membership.’’ ‘‘The term ‘state,’ as used and applied in Article 
4 of the Charter of the United Nations, may not be wholly identical with 
the term ‘state’ as it is used and defined in classic textbooks of inter- 
national law.’’ In this respect, he stated that Israel exercised ‘‘complete 
independence of judgment and of will in forming and in executing its 
foreign policy.’’ 

The representative of the United States added that Israel fulfilled the 
requirements of having a government and a people within the definition 
of a ‘‘state.”’ With reference to territory, it was urged that, as the early 
history of the United States showed, the territory of a state need not be 
fixed by definite frontiers. Reference was made, in order to show that 
Israel was peace-loving, to instances of its compliance with the truce and 
cease-fire as well as to its willingness to seek a settlement through the 
process of negotiation. After stating that Israel had indicated its ac- 
ceptance of the obligations of the Charter, the United States representative 
concluded that the state of Israel, being ‘‘a functioning political entity with 
firmly established governmental institutions exercising effective internal 
administration and able to conduct its foreign relations,’’ was able to carry 
out the obligations of the Charter. 

The representative of the United Kingdom maintained that the ‘‘applica- 


tion was both premature and rather doubtful.’’** It was pointed out that 


71 Made at the 383rd meeting, Dec. 2, 1948, U.N. Doc. S/P.V.383, pp. 21-35 (verbatim 
report of speech by Dr. Philip C. Jessup). 
72U.N. Doc. S/P.V.383, p. 36. 
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the frontiers of the new state remained yet to be settled under the auspices 
of the United Nations Palestine Conciliation Commission, appointed by the 
General Assembly under its resolution of December 11, 1948, and that the 
obligations imposed upon Israel by the Security Council, for instance in 
connection with the truce and armistice in Palestine, had still to be fulfilled. 
He therefore proposed that consideration of the application should be 
postponed. Four members voted for this proposal of the United Kingdom, 
none against, while seven abstained. It was rejected.** 

The representatives of France, Canada, China, and Belgium also spoke 
in favor of postponement. The representative of Syria contended that the 
state of Israel ‘‘had no existence, except what it had gained by aggression,’’ 
and therefore its application did not merit consideration."* He made a 
proposal to request an advisory opinion of the International Court of 
Justice on the international status of Palestine upon the termination of the 
Mandate on May 15, 1948. As only two representatives voted in favor 
of it and all the other nine abstained, the proposal was rejected.7> The 
application of Israel was eventually put to the vote and was rejected by 
five in favor, one against, and five abstentions.”® 

The application of Israel was reconsidered by the Security Council on 
March 4, 1949. The representative of the United States moved a draft 
resolution providing that the Security Council ‘‘recommends to the Gen- 
eral Assembly that it admit Israel to membership in the United Nations.’’ 
After a brief discussion, this draft resolution was put to the vote and was 
adopted by nine in favor, one against, and one abstention.” 


The Republic of Korea 


By letter dated January 19, 1949, the Government of the Republic of 
Korea (Southern Korea) applied for admission to the United Nations. To 
this letter was attached a formal declaration stating that the Government 
of the Republic of Korea ‘‘unreservedly accepts the obligations of the 
United Nations Charter and undertakes to honor them from the day when 
it becomes a Member of the United Nations.’’** At the 409th meeting 
of the Security Council on February 15, 1949," the representative of the 
Soviet Union objected to the inclusion of the question in the agenda on the 
ground that the Government of the Republic of Korea was imposed upon 
that country by foreign occupation troops and was therefore not qualified 


73 For text of draft resolution, see U.N. Docs. 8/1121; S/P.V.384, pp. 47-60; and 
8/P.V.386, p. 72. 

74U.N. Doc. S/P.V.383. 

75 U.N. Docs. 8/P.V.385, pp. 23, 24-30; S/P.V.386, p. 92; and 8/1125. 

7®U.N. Doc. S/P.V.386, p. 92. 

77 U.N. Does. 8/1267; S/P.V.414. 

78U.N. Doc. 8/1238. 

79 U.N. Doc. 8/P.V.409. 
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for membership in the United Nations. This objection was put to the 
vote and was rejected by eight votes to two, with one abstention. 

The Soviet representative also objected on similar grounds to the refer- 
ence of the application to the Committee on Admission of New Members. 
On the other hand, the United States representative cited the resolution 
of the General Assembly adopted on December 12, 1948,°° to show that the 
Government of the Republic of Korea was recognized as the lawful Govern- 
ment of Korea. The suggestion to refer the application to the Committee 
on Admission of New Members was adopted by nine votes to two. 

The application was subsequently considered by the Committee on Ad- 
mission of New Members on February 24, 1949. By a vote of eight to two 
(with one representative absent), the Committee decided to report to the 
Security Council that the Republic of Korea was qualified for membership 
in the United Nations. 


The Democratic People’s Republic of Korea 


The question of the admission of the Democratic People’s Republic of 
Korea (Northern Korea) to membership in the United Nations was placed 
on the provisional agenda of the Security Council upon the request of the 
representative of the Soviet Union.§t The Security Council, meeting on 
February 15 and 16, 1949,** had before it a telegram signed by the Minister 
of Foreign Affairs of the Democratic People’s Republic of Korea and ad- 
dressed to the Secretary General of the United Nations, requesting the 


admission of the Democratic People’s Republic to membership in the 
United Nations.** The telegram was circulated with this Note by the 
Secretary General: 


In view of the General Assembly resolution of December 12, 1948, 
paragraph 2, the Secretary-General is circulating the following com- 
munication for the convenience of the members of the Security Council 
which may desire to be informed of it, and not in the application of 
rule 6 of the provisional rules of procedure of the Security Council.™ 


80 U.N. Doc. A/788. In paragraph 2 of this resolution the General Assembly declared 
that ‘‘there has been established a lawful Government (the Government of the Republic 
of Korea), having effective control and jurisdiction over that part of Korea where the 
Temporary Commission was able to observe and consult and in which the great majority 
of the people of all Korea reside, that this Government is based on elections which 
were a valid expression of the free will of the electorate of that part of Korea and 
which were observed by the Temporary Commission; and that this is the only such 
Government in Korea.’’ 

81 U.N. Doc. 8/1256. 

82 For record of proceedings, see U.N. Docs. 8/409, 410. 

83 U.N. Doc. 8/1247. 

84 For text of paragraph 2 of the resolution of the General Assembly, see note 79 
above. Rule 6 of the Provisional Rules of Procedure of the Security Council reads: 
‘*The Secretary-General shall immediately bring to the attention of all representatives 
on the Security Council all communications from States, Organs of the United Nations, 
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In the course of discussions in the Security Council, the representative 
of the Soviet Union proposed that the question be referred, in accordance 
with the usual procedure, to the Committee on Admission of New Members. 
The representatives of the United States, China, Norway, Egypt and 
Canada took the position that the application was contrary to the resolution 
of the General Assembly and hence could not be considered by the Security 
Council. The Government of Northern Korea should not be given the 
same consideration as that of Southern Korea, which had been recognized 
by the General Assembly as the only government in Korea. The Chinese 
representative stated that the régime in Northern Korea had persistently 
defied the United Nations. The representative of Norway also expressed 
the opinion that the same régime had shown that it was not willing and 
able to carry out the obligations of the Charter. Referring to the ad- 
visory opinion of the International Court of Justice, he queried whether 
the Security Council was entitled to take into consideration conditions 
other than those mentioned in Article 4 of the Charter. 

The representative of Cuba raised another legal question. Rule 6 
of the Provisional Rules of Procedure of the Security Council, he pointed 
out, required that an application for admission to membership should 
‘‘contain a declaration made in a formal instrument that it accepts the 
obligations contained in the Charter.’’ As no such instrument had been 
submitted, he felt compelled to vote against referring the question to the 
Committee on Admission of New Members. The Egyptian representative 
questioned the ‘‘receivability’’ of the application. He queried whether 
the application was ‘‘presented by a government, by a state or by an 
entity similar to the one envisaged in Article 4 of the Charter.’’ The 
United States representative, referring to the Note by the Secretary Gen- 
eral, contended that the telegram under consideration was not even an 
application for membership within the meaning of the Charter. 

The proposal of the Soviet representative was rejected by eight votes to 
two, with one abstention. 


CONSIDERATION OF THE PROBLEM OF VOTING IN THE SECURITY COUNCIL BY THE AD 
HOC POLITICAL COMMITTEE OF THE GENERAL ASSEMBLY (1948)* 


The problem of voting in the Security Council was referred to the 
Interim Committee by the General Assembly in 1947 for study and a 


or the Secretary-General concerning any matter for the consideration of the Security 
Council in accordance with the provisions of the Charter.’’ 

* Prepared at the editor’s request by Mr. Erie Stein, Division of United Nations 
Political Affairs, Department of State, and Mr. James N. Hyde, United States Mission 
to the United Nations. The opinions in the note are the personal and unofficial views 
of the writers. 
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report. The Interim Committee’s report ? was submitted to the General 
Assembly and considered by its Ad Hoc Political Committee at the first part 
of the third session (1948) in Paris.’ 

The report was based on a Secretariat document‘ setting out ninety- 
eight different types of Security Council decisions which the Secretariat 
felt might possibly arise. A working group and subcommittee of the 
Interim Committee went through this list, decision by decision, and classi- 
fied the decisions into three groups. The first group comprises those de- 
cisions which, in the unanimous opinion of the subcommittee, are clearly 
procedural within the meaning of Article 27 (2) of the Charter. The 
second includes those which, whether or not they are procedural, the mem- 
bers felt should be taken by a vote of any seven members in order to im- 
prove the effectiveness of the Security Council. The third group includes 
decisions as to which no recommendation is made, and contains all the-de- 
cisions under Chapter VII of the Charter, as well as various others. The 
report contains conclusions on how these views should be implemented, and 
these conclusions are in substance embodied in a draft joint resolution ° 
which was submitted by China, France, the United Kingdom and the 
United States early in the consideration of this subject in the Ad Hoc Po- 
litical Committee. 

Opposition to the joint resolution was vigorously led by the Soviet repre- 
sentative. His general position was that the report of the Interim Committee 
and the joint resolution were parts of an effort to circumvent the principle 
of unanimity and in violation of the Charter. The veto was a natural and 
legitimate instrument of self-defense of the minority. The report and the 
resolution were part of a plot by the majority of United Nations Members 
to abolish the veto and complete their domination over the minority.® 

As a sponsor of the joint resolution, the United States representative 
stated that every Member has obligations under the Charter, such as the 
duty under Article 2 to refrain from the threat or use of foree. No Member 
is relieved of these Charter obligations by a veto. That act would simply 
prevent the Security Council from functioning in such a case. The una- 
nimity principle was not to be confused with the practice of the veto, be- 
cause that practice would frustrate unanimity, high-lighting differences and 
discords. If unanimity were to fail, Members of the United Nations could 
not be expected to accept the idea that the will of one Member, however 
arbitrary, was to prevail. Therefore, all Members should welcome efforts, 


1See this JOURNAL, Vol. 42 (1948), pp. 887-895, for a note in this department fully 
covering the consideration of this subject in the Interim Committee. 

2U.N. Doe. A/578, July 15, 1948. 

8 U.N. Doe. A/792, Report of Ad Hoc Political Committee, Dec. 10, 1948. 

4U.N. Doc. A/AC.18/SC.3/3, March 26, 1948. 

5U.N. Doc. A/AC.24/20, Nov. 26, 1948. 

6U.N. Doc. A/AC.24/SR.20, Dec. 4, 1948, pp. 4-14 (summary of speech by Mr. 
Vyshinsky). 
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such as the proposed joint resolution, towards having permanent Members 
agree on the scope and application of the voting privilege.’ The repre- 
sentative of China characterized the joint resolution as a formula to permit 
improvement of the voting procedure within the framework of the Charter.® 

This draft resolution, after full discussion, was adopted by the Ad Hoc 
Political Committee by a vote of thirty-six to six, with four abstentions. 
Because of the lack of time, the General Assembly was unable to give final 
consideration to this draft resolution in plenary session. It will do so 
at the second part of its third session opening in April, 1949. 


The Joint Resolution Sponsored by China, France, United Kingdom and 
United States 


1. The first paragraph ‘‘recommends to the members of the Security 
Council, that without prejudice to any other decisions which the Security 
Council may deem procedural, the decisions set forth in the attached annex 
be deemed procedural and that the members of the Security Council con- 
duct their business accordingly.’’ The annex contains all of the categories 
of decisions, with one exception, which the Interim Committee concluded 
are procedural. For example, the list includes a request to the Secretary 
General for the convocation of a special session of the General Assembly, 
the steps incidental to the establishment of a subsidiary organ and the 
deletion from the agenda of a question of which the Security Council is 
seised. A number of these decisions were listed as procedural in the Four- 
Power Statement at San Francisco, in which China, the United Kingdom, 
the United States and the U.S.S.R., joined later by France, had given their 
interpretation of the Charter provisions relating to voting in the Security 
Council. 

Assuming that the resolution is adopted by the General Assembly, the 
question may arise as to what the conduct of members of the Security 
Council should be in the light of this recommendation. For the purpose 
of the Interim Committee Report, the meaning of the phrase ‘‘conduct 
their business accordingly’’ is explained in Part III of the Report. This 
states that the recommendation would apply to the positions which members 
of the Security Council take on the question whether or not any of the 
enumerated decisions is procedural in case this matter is raised, to the 
manner in which any member of the Security Council when acting as 
President interprets the result of a vote on such a question, and to the 
manner in which members of the Security Council vote if the President’s 
ruling is challenged.® 


7U.N. Doe. A/AC.24/SR.24, Dec. 7, 1948, pp. 9-13. 

8U.N. Doc. A/AC.24/SR.17, Dec. 2, 1948, p. 15 (summary of speech by Mr. Hsu). 

9 Note 2 above. The list of procedural decisions prepared by the Interim Committee 
(with one omission) annexed to the joint resolution does not contain one category, 
namely, the decision regarding the preliminary question as to whether or not a certain 
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The effect that this recommendation would have will depend upon the 
application it is given by the members of the Security Council. The repre- 
sentative of the United States observed that this recommendation was de- 
signed to clarify and avoid conflicting views in the Council as to proper 
voting procedure, and that it represented the view of the large majority of 
the Interim Committee as to what decisions should be considered procedural 
in the light of the Charter and its sound interpretation. He hoped that 
the Security Council, which is master of its own procedure, would be able 
to establish the procedural character of these decisions in any way it 
found appropriate. This point was made in substance also by the United 
Kingdom and French representatives. This suggests that the permanent 
members would not feel bound automatically to apply the recommendation 
of the General Assembly on every vote in the Security Council involving the 
decisions contained in the annex to the recommendation. 

The Soviet representative argued that this recommendation is a viola- 
tion of the Statement of the Four Powers in San Francisco, because Part 
II of that Statement provides that the decision whether or not a matter 
is procedural must be taken by a vote of seven members of the Security 
Council, including the concurring votes of all the permanent members.’° 
This Soviet construction, in the view of the Uruguayan representative, 
would mean that no decision could be considered procedural without the 
express consent of the Soviet Union, and that would render superfluous 
Article 27 (2) of the Charter, providing that decisions of the Security 
Council on procedural matters shall be made by a vote of any seven mem- 
bers. As to the fourteen decisions mentioned as procedural in Part I of 
the Statement and covered also by this recommendation, clearly they could 
not be given a non-procedural character by a vote under Part II. The pro- 
cedure of Part II would apply only when the Charter contains no indication 
of the procedural character of a decision. This is clear from the sentence 
of Part II of the Statement that ‘‘. . . the Draft Charter itself contains an 
indication of the application of the voting procedures to the various func- 
tions of the Council... .’’ The United States representative was also 
convinced that there the recommendation was not in conflict with the State- 
ment.** 

The one category of decision included in the Interim Committee Report 
as procedural, but dropped from the annex to this recommendation, was 
the request to the International Court of Justice for an advisory opinion 


matter is procedural. Under Part II, paragraph 2 of the Four-Power Statement, this 
decision itself is non-procedural. In this connection, the Security Council’s proceedings 
in the Czechoslovak case are of interest. See this JouRNAL, Vol. 43 (1949), pp. 134-144, 
for a note in this department entitled ‘‘The So-called ‘Double Veto,’ ’’ in which this 
case is discussed in detail. 

10 Note 6 above. 

11 U.N. Doe. A/AC.24/SR.17, Dec. 7, 1948, p. 3 (summary of speech by Mr. Ugon). 
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on a legal question. Some delegations raised questions on this item, and 
it was dropped to avoid a controversial issue.” 

2. The second paragraph of the resolution recommends to the permanent 
members ‘‘that they seek agreement among themselves upon what possible 
decisions by the Security Council they might forbear to exercise their 
veto, when seven affirmative votes have already been cast in the Council, 
giving favorable consideration . . .’’ to a group of decisions collected for 
this purpose in the Interim Committee’s report. This group of decisions 
is made up of those which a majority of the Interim Committee felt should 
be taken by any seven votes, irrespective of whether they are substantive 
or procedural, if the functioning of the Security Council is to be improved 
and made more effective. In this group is the decision on the application 
of a state for membership in the United Nations and all the decisions under 
Chapter VI of the Charter relating to peaceful settlement of disputes. 

The report of the Interim Committee recommends that the agreement 
to be sought among the permanent members to forbear to exercise their veto 
should apply to all the decisions listed in this group. However, several 
members of the Interim Committee entered reservations in the Report with 
respect to some of these decisions. In the course of the discussion all four 
sponsors of the joint resolution expressed their willingness to agree to 
abstain from using the privilege of the veto on membership applications. 
While the United Kingdom representative '* did not feel that such agree- 
ment to abstain should extend to all decisions under Chapter VI of the 
Charter, the United States representative ‘* stated his willingness to accept 
by agreement of the permanent members the elimination of the unanimity 
requirements as to all decisions under Chapter VI, on the theory that as 
to these decisions the Security Council acts essentially in a reeommendatory 
role which is not likely to prejudice the vital interests of a great Power. 

To reconcile differing views as to what would make a desirable agree- 
ment, the joint resolution departs from the language of the Interim Com- 
mittee’s conclusion in that it recommends that the permanent members in 
seeking an agreement give ‘‘favorable consideration’’ to the decisions listed 
in this group by the Interim Committee. The Interim Committee Report 
recommends that the agreement should extend to all such decisions. More- 
over, while the Interim Committee Report envisages an agreement that the 
decisions in this group should be taken by any seven votes, the joint 
resolution provides more specifically for the application of the practice 
of abstention from voting with respect to these decisions when seven 
affirmative votes are already cast in favor of a decision. The chief purpose 
of this modification is to meet any possible charge that the joint resolution 


12U.N. Doe. A/AC.24/8R.17, Dec. 3, 1948, p. 7 (summary of speech by Mr. Cohen). 

13U.N. Doc. A/AC.24/SR.25, Dec. 6, 1948, p. 3 (summary of speech by Sir Alexander 
Cadogan). 

14 Note 13 above. 
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would in effect call for a Charter amendment through a method not pro- 
vided for in the Charter. The United Kingdom representative, in response 
to questions put by the Australian representative, explained how this rec- 
ommendation, when implemented by an agreement among the permanent 
members, would operate in practice. When a proposal receives seven 
votes in the Security Council, a permanent member opposed would, upon 
seeing the seven affirmative votes already cast, abstain rather than vote 
in the negative. 

The first recommendation of the joint resolution is directed to all Se- 
curity Council members. The second recommendation is directed to 
permanent members only and cannot be made effective except through an 
agreement of all permanent members. The Australian representative, 
however, offered an amendment to the joint resolution inserting after the 
second recommendation a new one which would request the permanent 
members of the Security Council to forbear to exercise the veto except 
under Chapter VII of the Charter.> It was pointed out, however, that 
this amendment was inconsistent with the two recommendations discussed 
above, and the permanent members of the Council would be expected to 
abstain from exercising their veto in questions covered by the second 
recommendation apart from any agreement among themselves.'® 

The Soviet representative argued that any agreement to abstain from 
the exercise of the veto was in itself a violation of the Charter and simply 
an illegal attempt to decide a substantive question by an illegal vote and 
to circumvent the requirements for amendment of the Charter. Also, such 
an agreement would prejudice the rights of Members not sitting in the 
Security Council on whose behalf the permanent members exercise the 
veto.?? 

The United States representative stated that if the smaller Powers had 
subjected themselves, with no right of veto, to the decisions of the Security 
Council in matters of vital concern, by agreement the larger Powers could 
agree that in less important matters they would not stand on their right 
of veto..* The Uruguayan representative termed such an agreement in 
conformity with the Charter and, as an argument in support of its legality, 
recalled the generally accepted practice of voluntary abstention.’® 

The second recommendation again raised the question of the Four-Power 
Statement, in that certain decisions therein stated to be non-procedural 
would not be subject to the veto as a result of the conclusion of the agree- 
ment contemplated in this recommendation. The Soviet representative 


15 U.N. Doc. A/AC.24/33, Dec. 1, 1948. 

16 The Committee rejected the Australian amendment by 22 votes to 9, with 10 
abstentions. 

17 Note 6 above. 

18 Note 12 above. 

19 Note 11 above. 
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claimed that this also was a clear violation of that Statement to which the 
permanent members were bound, whatever the attitude of others might be 
toward it.2° The United States representative pointed out that it would 
be entirely proper for the General Assembly to submit a list of matters for 
the permanent members to consider in agreeing on questions as to which 
they might voluntarily forego the exercise of their right of veto. Also he 
recalled that the Statement was a statement of attitude and not a contract, 
a treaty or part of the Charter.”! 

3. The third operative paragraph of the draft resolution recommends 
consultation among the permanent members on important decisions before 
a vote is taken in the Security Council. This is with a view to limiting the 
use of the veto and to committing the permanent members to use it only 
when the question is of vital importance, taking into account the interests 
of the United Nations as a whole. The United Kingdom representative 
felt that this was a practical approach to the abuse of the veto, which is the 
crux of the problem, rather than the existence of the principle of unanimity 
itself. This code of conduct was an idea proposed previously in the Com- 
mittee of Experts of the Security Council. 

4. The fourth recommendation is that Members of the United Nations 
in agreements conferring functions on the Security Council will exclude 
the principle of unanimity in specifying the conditions of voting. This 
recommendation originated in a Belgian proposal to the Interim Committee 
of rather limited scope and was based on a careful study made of the 
practice followed by the League of Nations.?? There had been a number of 
treaties concluded providing that the League Council should be empowered 
to decide on specific questions of substance by a simple majority, although 
the Covenant required that the decisions be unanimous. The legality of 
these voting provisions was upheld by the Permanent Court of International 
Justice. This recommendation is designed to preserve that principle for 
possible use in the Security Council. 


The Argentine Proposal to Call a General Conference 


The proposal that a general conference of the United Nations Members 
be held to review the Charter was made by the Argentine representative.”* 
Those members of the Ad Hoc Committee who found the joint resolution in- 
adequate, in that it did not go far enough, were drawn to this proposal. 
The Argentine representative proposed a conference for Charter revision be- 
cause, in his view, with the spirit of San Francisco a thing of the past, 
the Charter would not secure its basic purpose with Article 27 as a part 
of it. He believed that a full discussion might lead to a two-thirds’ ma- 

20 Note 6 above. 

21 Note 12 above. 


22U.N. Doe. A/AC.18/54, March 30, 1948. 
23 U.N. Doc. A/AC.24/31, Dec. 1, 1948. 
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jority accepting this view. Article 109 providing for the amending pro- 
cedure and requiring ratification by all permanent members was not a 
*‘contract of eternal slavery.’’ A new Charter could be drawn up and 
ratified by a different procedure if some permanent members sought to 
block revision under Article 109. This new instrument might maintain, 
modify or repudiate the veto.** 

The majority of the Committee opposed this draft resolution on the 
ground that the time had not come to amend the Charter. After the 
Argentine resolution had been defeated by twelve votes in favor, twenty- 
two against, and ten abstentions, the Argentine representative noted that 
in spite of this defeat he would continue his efforts to the end that a gen- 
eral conference would be convoked. 


The Soviet Proposal 


At the conclusion of the debate the Soviet representative submitted a 
draft resolution calling on the United Nations to widen international 
cooperation, to avoid unnecessary regulations and formalism, stressing 
the principle of unanimity as the most important condition for insuring 
effective United Nations action, and expressing confidence that in the future 
the Security Council would take into account the experience of the past 
applying the methods of consultation.*® The Ecuadorean and Belgian rep- 
resentatives proposed amendments to this draft in order to emphasize that 
the principle of unanimity would function only if it were properly used, 
but the Soviet representative rejected the amendments.*® It thus ap- 
peared that his draft resolution was in conflict with the purpose and spirit 
of the joint resolution. Asa result of the Soviet rejection, the amendments 
were withdrawn by their proponents. The Soviet resolution was rejected 
by the Committee by twenty-three votes to six, with nine abstentions. The 
United States representative declared after the vote that, with the amend- 
ments, the Soviet resolution would have been acceptable to his delegation. 

The joint resolution sponsored by China, France, the United Kingdom 
and the United States, if adopted by the General Assembly, will present a 
synthesis of the views of a large majority of United Nations Members based 
on the first comprehensive technical study since San Francisco. It will, 
of course, have the moral weight that attaches to General Assembly resolu- 
tions. The first recommendation may well be expected to assist the Se- 
curity Council, because it defines what are certain procedural decisions 
within the meaning of Article 27 of the Charter. 

In respect of the second recommendation regarding the proposed agree- 
ment among the permanent members, it may be difficult to expect, even 


24 U.N. Doc. A/AC.24/SR.22, Dec. 6, 1948, p. 6 (summary of speech by Mr. Arce). 
25 U.N. Doc. A/AC.24/34, Dee. 2, 1948. 
26 U.N. Doc. A/AC.24/SR.25, Dec. 6, 1948, pp. 16, 18. 


LEGAL NOTES 3l1l 


if this recommendation is adopted by the General Assembly, that such an 
agreement will be reached in the immediate future. Yet the views of the 
General Assembly, thus carefully formulated, would constitute a basis for 
a long-term development of sound constitutional practices through Charter 
interpretation not likely to be cast aside. Whether or not the permanent 
members of the Security Council reach the proposed agreement, they may 
well take into consideration the decisions referred to in this reeommendation 
in determining whether to cast a negative vote or abstain on a particular 
issue in the Security Council supported by seven members. 

The adoption of the third recommendation might lead to more frequent 
consultations among the permanent members, consultations which are in- 
dispensable for an improvement in the operation of the present voting 
procedure. 


EDITORIAL COMMENT 


THE ATLANTIC PACT 


Those who fought with such determination at San Francisco in 1945 for 
the amplification of the Dumbarton Oaks Proposals so as to recognize the 
right of individual and collective self-defense in case the Security Council 
should be unable to maintain international peace and security could 
scarcely have foreseen a regional arrangement including states on both sides 
of the Atlantic. But happily no geographical limitations were placed upon 
the application of the provisions of Article 51 of the Charter, and the 
United States is now free to do in collaboration with the states of western 
Europe what it did in collaboration with the American Republics at Rio 
de Janeiro in 1947. 

It is doubtless not too much to say that the Treaty of Reciprocal Assist- 
ance, signed at Rio de Janeiro on September 2, 1947, was the most sig- 
nificant agreement yet adopted in the history of inter-American relations. 
The Convention for the Maintenance, Preservation and Reéstablishment 
of Peace, signed at Buenos Aires in 1936,? by which the American States 
agreed to consult together in the event of a threat to the peace, was perhaps 
of equal historical importance in marking the ‘‘continentalization,’’ as it 
has been called, of the Monroe Doctrine. But the Buenos Aires Convention 
was formulated in general terms, whereas the Rio Treaty created specific 
obligations from which there could be no escape when the occasion arose 
for their application. An armed attack against any American State is, 
under Article 3 of the Rio Treaty, to be considered as an attack against all 
the American States, and each one of them undertakes to assist in meeting it 
in the exercise of the right of individual or collective self-defense recognized 
by Article 51 of the Charter of the United Nations. The Organ of Consul- 
tation is to meet without delay for the purpose of examining measures 
taken by any state individually and of agreeing upon the measures of a 
collective character that should be taken by the whole regional group. 

The decisions of the Organ of Consultation are to be taken by a vote of 
two thirds of the states which have ratified the treaty. This article of the 
treaty, taken by itself, would constitute a significant innovation in the re- 
lations of the American States, an innovation which would be of even 
greater significance if it were not for the fact that decisions with respect 
to the measures to be taken to assist the victim of an aggression, as distinct 
from the determination of the fact of aggression, are qualified in Article 


1 Supplement to this JourNAL, p. 53. 
2 This JouRNAL, Supp., Vol. 31 (1937), p. 53. 
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20 by the condition that no state shall be required to use armed force 
without its consent. What we have, therefore, in the Rio Treaty is an 
absolute obligation upon the contracting parties to consider an armed attack 
upon one as an attack upon all, attended by a qualification in respect to 
the use of armed force in assisting the victim of the attack. 

How is the qualification in Article 20 to be reconciled with the obligation 
in Article 3, since the one appears to be in open contradiction with the 
other? How could the United States undertake to assist another American 
State in meeting an armed attack against it and yet, being physically capa- 
ble of rendering military assistance, not give its consent to the use of armed 
force? It would seem that the primary obligation to assist in meeting the at- 
tack would undoubtedly create a secondary obligation, sometimes described 
as a ‘‘moral obligation,’’ to use the necessary and proper means for its ful- 
fillment, assuming of course that measures short of force were inadequate 
to assist the state attacked. Hence the exception announced in Article 
20 of the Rio Treaty must be regarded as nothing more than a technical 
limitation of the obligation of Article 3, introduced so as to avoid the ap- 
pearance of submitting to the decision of a two-thirds majority the con- 
stitutional right of the United States Congress to declare war. 

The terms of the ‘‘North Atlantic Treaty,’’ as the definitive text calls 
it, contain many provisions taken almost literally from the Rio Treaty. 
The opening article contains a pledge of the pacific settlement of inter- 
national disputes along the lines of the opening articles of the Rio Treaty. 
Both the Preamble and Article 2 put stress, as is done in the Preamble of 
the Rio Treaty, upon the development of democratic ideals, with an ad- 
ditional pledge to seek to eliminate conflict in the international economic 
policies of the contracting parties. Article 4 contains an agreement to 
consult in the event of a threat to the territorial integrity, political inde- 
pendence or security of any of the parties to the treaty. This is comparable 
to the provisions of the inter-American treaty of 1936; and a later article, 
9, goes on to organize the procedure of consultation by the creation of a 
“eouncil’’ so constituted as to be able ‘‘to meet promptly at any time.”’ 
The provisions of Article 9 appear to contemplate a body analogous to that 
of the inter-American Meeting of Consultation of Foreign Ministers; while 
the subsidiary ‘‘defense committee’’ is closely similar to the Advisory De- 
fense Committee for which provision was made in Article 44 of the Charter 
of the Organization of American States. 

The specific commitments of the North Atlantic Treaty are contained 
in Article 5, which corresponds to Article 3 of the Rio Treaty, with minor 
changes introduced to meet more adequately the necessity of respecting 
the constitutional power of the Congress of the United States to declare 
war. An armed attack against any of the contracting parties is to be 


8The text here used is that released by the Department of State March 18, 1949, 
Department of State Publication 3464 (General Foreign Policy Series 8). 
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considered as an attack against them all; and, if it should occur, each of 
them, in the exercise of the right of individual or collective self-defense 
recognized by Article 51 of the Charter of the United Nations, will assist 
the party or parties so attacked by taking forthwith, individually and in 
concert with the other parties, such action as it deems necessary, including 
the use of armed force, to restore and maintain the security of the North 
Atlantic area. 

The phrase, ‘‘such action as it deems necessary,’’ appears to leave to 
each of the parties to the treaty the decision whether or not the situation 
ealls for the use of armed force, and it thus protects the right of Congress 
to take the definitive decision which will permit the President to use the 
military forces of the United States in a case where the United States is 
not directly attacked. With respect to this much-discussed problem, it 
need only be said that the constitutional power given to the Congress of 
the United States to declare war has never involved a right to control the 
conduct of the Executive Department in respect to the adoption and exe- 
eution of policies which might lead to war. The President of the United 
States, as Commander-in-Chief of the Army and Navy, has always had it 
in his power to use the armed forces of the United States in a manner which 
might lead to an attack upon the United States. The power of Congress 
to declare war has, therefore, always been a technical one, a power of final 
decision under circumstances which, it may be, practically admit of no 
other decision. Once the United States accepted the obligations of the 
Charter of the United Nations, the power of Congress to declare war be- 
came practically subordinated to the vote of the United States member of 
the Security Council that armed forces are needed to maintain inter- 
national peace and security. 

Will the obligations assumed by the United States under the North 
Atlantic Treaty have the effect of creating additional obligations for the 
other American States under the Rio Treaty in case a situation should arise 
in which the United States would be called upon to take action under the 
North Atlantic Treaty? The question would appear to be similar to that 
asked at Rio de Janeiro in 1947 in respect to the relation of the obligations 
of the Treaty of Reciprocal Assistance to those of the Charter of the 
United Nations. In answer it is necessary to make a distinction between 
the obligations of a treaty and the machinery created by the treaty to make 
the obligations effective. The Charter of the United Nations clearly 
creates an obligation of mutual assistance against attack. It does not 
specifically state, as did Article 10 of the Covenant of the League of 
Nations, that the Members of the United Nations undertake to respect and 
preserve as against external aggression the territorial integrity and exist- 
ing political independence of the Members of the United Nations, but that 
is implied in the Purposes set forth in Article 1 and in the Principles set 
forth in Article 2. 
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The difference in this respect between the North Atlantic Treaty and the 
Charter of the United Nations is rather in the measures by which the obli- 
gations of the two treaties are to be carried out. The Charter confers 
upon the Security Council ‘‘primary responsibility’’ for the maintenance 
of international peace and security. If the Security Council should fail 
to live up to its responsibility, then the Members of the United Nations 
are free to resort to such measures of individual or collective self-defense 
as may seem to them expedient until such time as the Security Council 
has acted. If then, by the Rio Treaty or by the North Atlantic Treaty, a 
group of Members of the United Nations undertake to set up a regional 
system of collective self-defense, they are merely creating new machinery 
to do what they have already pledged themselves to do under the Charter 
of the United Nations. In both eases the parties are merely anticipating 
the possible, indeed it might be said in view of the use by the Soviet Union 
of the veto power, the probable failure of the Security Council to act 
promptly and efficiently in fulfillment of its primary responsibility for the 
maintenance of peace and security. 

The only new obligation assumed by the contracting parties under the 
Rio Treaty or the North Atlantic Treaty is the obligation to act individu- 
ally in coming to the assistance of one of their group when attacked, with- 
out waiting until the Security Council arrives at a decision with respect 
to the measures to be taken and then accepting and carrying out the de- 
cision. This obligation, however, relates to the enforcement of the prin- 
ciple of collective security rather than to its substance. There would be 
no need for either the Rio Treaty or the North Atlantic Treaty if the Se- 
curity Council of the United Nations were functioning, or rather gave as- 
surance of functioning, in accordance with the Purposes and Principles 
of the Charter and the more specific provisions of Chapter VII dealing 
with acts of aggression. 

It would seem, therefore, that the North Atlantic Treaty does not im- 
pose any additional commitments upon the American States parties to the 
Rio Treaty in case a situation should arise in which the United States 
would be obliged to take action under the North Atlantic Treaty. The 
situation would be one in which their own obligations under the Charter of 
the United Nations would be involved, obligations which the American 
States expressly carried over into the Rio Treaty. The Rio Treaty expressly 
recognized, indeed was based upon, the right of individual as well as eol- 
lective self-defense provided for in Article 51 of the Charter. The fact 
that the United States now specifically defines in the North Atlantic 
Treaty what it will consider as an occasion for the exercise of the right of 
individual self-defense, as well as the right of collective self-defense in 
union with other states, does not in itself create any new obligations for 
the other American States. It merely emphasizes the new responsibilities 
Which the United States feels itself called upon to assume; and it expresses 
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a realization by the United States that failure on its part to live up to those 
responsibilities might well have the effect of making it impossible for the 
United States to fulfill its obligations already assumed under the Rio 
Treaty. 

CHARLES G. FENWICK 


THE UNITED NATIONS DECLARATION OF HUMAN RIGHTS 


At midnight of December 10, 1948, the General Assembly of the United 
Nations adopted at its Paris Session the Declaration of Human Rights.! 
Now that the first achievement in this field has been reached, it is time to 
consider the legal situation theoretically, historically, critically, and to look 
at the more important and more difficult task that remains to be done. 

The struggle for the ‘‘rights of man’’ was first waged within the states. 
The democratic Greek city-state, which was at the same time the Church, 
knew no rights even of the full citizens as against the state. Even less were 
there rights for all men. Even Aristotle speaks of men who are by nature 
slaves. True, the Stoics opposed slavery, and Roman jurists later took over 
the Stoic natural law; but they never doubted that the positive law of 
slavery prevailed. 

In the ‘‘age of reason’’ the struggle for the rights of man was based on 
a natural law of revolutionary character. To say that the ‘‘rights of man’’ 


are inherent, inalienable, preéxisting to the state which the state has to pro- 
tect, but cannot bestow, was a formidable weapon in the political battle 
against tyranny. There is no doubt that many formulations of the ‘‘Bill 
of Rights’’ are drawn in the ideological language of the eighteenth century. 


But however great the influence of the ‘‘age of reason’’ was in this re- 
spect, it would be a mistake to believe that the idea of ‘‘rights of man’’ was 
unknown to the Middle Ages. Two more sources must not be forgotten. 
First, Christianity which brought this idea. The Catholic natural law as 
expressed by St. Thomas of Aquinas and by the Spaniards, Francisco de 
Vitoria * and Suarez, teaches the equality of all men. It is the Catholic 
natural law which emphasizes the dignity of man as a rational creature, 
participating in the lex aeterna, made to the image of God and having an 
eternal destiny. It is the Catholic natural law which knows no discrimina- 


1 Universal Declaration of Human Rights, U.N. Doc. A/811, Dee. 16, 1948; Depart- 
ment of State Publication No. 3381 (International Organization and Conference Series 
III, 20). 

2In his Relecciones de Indis (1539), Vitoria states that the rights of the Indians are 
based on the fact that they are human beings and as such they have all the rights which 
are inherent in the human person and its dignity. Being natural rights, they precede 
the state and stand above the power of the state. Man is one, without any distinction of 
race, color, religion or culture. Every man is a brother, because he is a child of God. 
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tions as to race and color. St. Thomas of Aquinas, so to speak, centuries in 
advance rejected the totalitarian ideologies of today.® 

Second, the ‘‘rights of man’’ have a history in positive law. The ‘‘rights 
of Englishmen’’ are positive law which has historically come into existence 
in political struggles against the King. And the English settlers brought 
their ‘‘rights of Englishmen’’ with them to North America; these rights 
were guaranteed in the colonies, in the charters of the settlements, as early 
as 1606 in Virginia, 1629 in Massachusetts. From the time of the French 
Revolution on, the ‘‘Bill of Rights’’ has become a standard part in most 
constitutions. But long ago attempts were also made to protect the indi- 
vidual against tyranny by international law.* The experience of two 
world wars, the appearance of the totalitarian régimes, the unheard-of 
eruelties of the National Socialist dictatorship have rendered these endeav- 
ors more urgent.’ During the whole second World War proposals were 
made in this field. It was only natural that this problem should be taken 
up by international organizations. 

Within Pan America, the Mexico City Conference of 1945 charged the 
Inter-American Juridical Committee to formulate a Declaration of Rights 
and Duties of Man. The new Bogota Charter proclaims in Article 5 (j) 
“‘the fundamental rights of the individual without distinction as to race, 
nationality, creed or sex,’’ and the Bogota Conference adopted also the 
‘*American Declaration of the Rights and Duties of Man.’’ The Charter 
of the United Nations deals with human rights seven times. The Peace 
Treaties of 1947 impose upon the ex-enemies the legal obligation to take all 
measures to secure to all persons under their jurisdiction the enjoyment of 
human rights and of fundamental freedoms. Analogous norms are con- 
tained in the Organic Statute of the Free Territory of Trieste. Here we 
have norms of positive law. True, the obligation consists in coresponding 
municipal legislation, administration and justice; but this municipal law 
is ordered by international law. Any failure in municipal law constitutes 
a treaty violation. 

Entirely different is the character of the corresponding articles in the 
United Nations Charter.*?. They do not constitute legal norms, but only 


2 


8“* Homo non ordinatur ad communitatem politicam secundum se totum et secundum 
omnia sua... sed totum quod homo est ordinatur ad Deum’’ (I-II, qu. XXI, 4, 3), 
written as if to reject National Socialist ‘‘ Gleichschaltung.’’ 

4 £.g., the battle against the slave trade, the League of Nations efforts against slavery, 
the system of an international protection of national, religious and linguistic minorities, 
created after World War I. 

5 Even in 1929 the Institut de Droit International adopted a Declaration of the Inter- 
national Rights of Man (Annuaire, Session de New York, pp. 298-300). 

6 See President Roosevelt’s ‘‘ Four Freedoms,’’ point 8 of the Atlantic Charter; Essen- 
tial Human Rights (‘‘The Annals,’’ 1946); Commission to Study the Organization of 
Peace, Bill of Human Rights (International Conciliation, 1946, No. 426). 

7 For an excellent, sober and strictly legal analysis see Jacob Robinson, Human Rights 
and Fundamental Freedoms in the Charter of the U. N. A Commentary (New York, 
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guiding principles. The United Nations ‘‘shall promote and encourage,”’ 
‘*assist in the realization,’’ ‘‘make recommendations,’’ ‘‘ promote universal 
respect and observance’’ of human rights; it cannot protect them,® it can- 
not take action, apart from the case that the violation of human rights 
constitutes a danger to peace. Further, under Article 2, paragraph 7, 
which contains the prohibition to intervene in matters which are essentially 
within the domestic jurisdiction of any state (Member or not), any action 
by the United Nations is precluded, for, under positive international law, 
these matters undoubtedly fall under domestic jurisdiction. When the 
treatment of the Hindus in the Union of South Africa came up, even a man 
like Smuts immediately raised the barrier of lack of jurisdiction. Notwith- 
standing Jessup’s opinion,® we have the authority of the Director of the 
Division of Human Rights in the United Nations Secretariat that it was 
primarily on account of the alleged violation of an agreement, not on ac- 
count of the alleged violation of human rights, that the Assembly accepted 
jurisdiction.*® In any event, the result up to now has been nil. 

As the corresponding articles of the United Nations Charter contain only 
a program of principles, not legal norms, and as they do not define these 
rights and fundamental freedoms, it is obviously necessary to create legally 
binding norms, defining these rights, taking them out of the matters essen- 
tionally within domestic jurisdiction and establishing a machinery of in- 
ternational enforcement. 

As an amendment to the Charter has no chance and as Article 68 envis- 
ages a special Commission of Human Rights, the way of resolutions and 
draft treaties has been chosen. In nearly three years of work this Commis- 
sion, under the chairmanship of Mrs. Franklin D. Roosevelt, has elaborated 
the Declaration of Human Rights which now has been adopted, and is 
working on a Covenant on Human Rights and a Protocol of Implementation. 
All three documents together will constitute the ‘‘International Bill of 
Rights.’’ The drafting has been followed with interest by the American 
Bar Association. 

The Declaration now adopted constitutes obviously a maximum program. 
The 31 articles of the Declaration proclaim the political rights, then the 
traditional human rights of liberal democracy, the intellectual rights and 


1946). See also: René Brunet, La garantie internationale des droits de l’homme d’aprés 
la charte de San Francisco (Geneva, 1947); Karl J. Partsch, ‘‘ Internationale Menschen- 
rechte?’’ in Archiv des Offentlichen Rechts, Vol. 74, No. 2 (July, 1948), pp. 158-190. 

8 That the members of the U. N. already have a certain legal obligation under the 
preamble and Arts. 1 and 55 of the Charter was stated by Judge J. M. MacKay, Superior 
Court of Ontario, in the case Re Drummond Wren (1945, Ont. R. 778). See also P. 
Sayre, ‘‘Shelley v. Kraemer and United Nations Law,’’ Iowa Law Review, Vol. 34, No. 
1 (Nov. 1948), pp. 1-11. 

9 Philip C. Jessup, A Modern Law of Nations (New York, 1948), Ch. IV (pp. 68-93), 
at pp. 87 ff. 

10 John P. Humphrey, in ‘‘The Annals,’’ January, 1948, pp. 15-16. 
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finally the economic rights. All the rights stem from the cardinal axiom 
that all human beings are born free and equal, in dignity and rights, and 
are endowed with reason and conscience. All the rights and freedoms be- 
long to everybody, without distinction of any kind, such as race, color, sex, 
language, religion, political or other opinion, national or social origin, 
property, birth or other status. 

This Declaration of Human Rights raises many philosophical, theoretical, 
legal and political problems. Human rights have played a great réle in 
natural law, both the Scholastic natural law and the ‘‘law of reason.’’ On 
the other hand, since we have a genuine science of law, it has been shown 
that human rights are rights legally only because they have been granted 
by positive law.1? Against positivism a new renaissance of natural law, 
born out of the crisis of our Western-European culture, has set in, and 
particularly in the field of human rights. Lauterpacht 1? has had recourse 
to natural law, and Verdross ?* stated recently that human rights ‘‘stand 
and fall with the recognition of natural law.’’ But it seems to us that they, 
exactly to the contrary, stand and fall with positive law guaranteeing them 
and giving an effective remedy against their violation in independent and 
impartial courts. No talk about natural law has saved the Jews from 
Hitler. What Lauterpacht and Verdross themselves want, is not mere 
natural law, but positive norms of municipal and international law. The 
whole dispute about ‘‘natural law’’ seems to this writer to be only a ter- 
minological quarrel. We men of the Christian Western culture firmly be- 
lieve in the basic dignity of the human person. These ethical and religious 
convictions are sources which contribute to the contents of the positive, 
man-made law; but ‘‘natural law’’ is not law, but ethics.1* The Declara- 
tion, it is true, is couched in some places in terms of natural law, but the 
whole contents of the Declaration tend toward the ‘‘rule of law,’’ .e., of 
positive law. And the proposed Covenant and the Protocol of Implemen- 
tation make this tendency erystal clear. 

The Declaration also raises legal and political problems. The rights re- 
ferred to in this Declaration are conceived out of the spirit of Western 
democracy. Buta growing part of the world is not democratic in this sense. 
Every ‘‘transpersonalist’’ conception, and, especially every totalitarian 
régime, whether Fascist, National Socialist or Bolshevist, is incompatible 
with ‘‘human rights’’; the latter necessarily presuppose exactly a non- 
totalitarian régime. It is, therefore, perfectly clear that the Soviet Union, 


11 H, Kelsen, General Theory of Law and State (Cambridge, Mass., 1945), pp. 266-267. 

12H. Lauterpacht, An International Bill of Rights (New York, 1945); idem, ‘‘ Inter- 
national Protection of Human Rights,’’ Hague Academy of International Law, Recueil 
des Cours, 70 (1947), Vol. I. 

18 A, Verdross, ‘‘Die Internationale Anerkennung der Menschenrechte,’’ in Moser, 
Weltbild and Menschenbild (1948), pp. 229-234. 
i4In this sense now Legaz y Lacambra, Jules Dabin, E. Brunner, Coing. 
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which stands on the side of Marx, according to which personal freedom is 
possible only in the collective, which does not recognize human rights within 
its own state, obstructed the deliberations of the United Nations Commis- 
sion on Human Rights, and sees in the Western formulations only hypoc- 
risy and capitalistic propaganda. The Soviet Union, therefore, abstained 
from voting and did not accept the Declaration and was followed by all the 
states of the Soviet Bloc. 

In the field of human rights as in other actual problems of international 
law it is necessary to avoid the Scylla of a pessimistic cynicism and the 
Charybdis of mere wishful thinking and superficial optimism. The regret- 
table fact that a growing part of the world has replaced the legal individu- 
alism of nineteenth-century liberalism with collectivistic-totalitarian legal 
orders cannot be simply ignored. There are, apart from National Social- 
ist ecruelties and sufferings brought about by the war, international and 
national developments even since the end of actual fighting, which are in 
no way compatible with the concern for human rights: the fact that millions 
of Russians, Germans and others are being held in the Soviet Union in con- 
centration camps under conditions of forced labor, the fact that millions of 
Germans have been made refugees by the fiat of the victors, and the way in 
which it was done, the widespread civil wars of today and the terrible con- 
ditions of millions, the engulfing of more and more European states by to- 
talitarian régimes, the increasing inhumanity of total war. 

Even in the democracies not all is perfect. The case of the discrimina- 
tion against the Hindus in the Union of South Africa is an example; it is 
characteristic that, along with the Soviet Bloc and Saudi Arabia, the Union 
of South Africa, too, has abstained from voting and not approved the 
United Nations Declaration. Even in this free and democratic country, 
severe shortcomings—discrimination against negroes, or against Asiatics or 
Mexicans, anti-semitic prejudices—are admitted and remedies proposed. 

That human rights are enumerated in a constitution is no proof in itself 
that they exist. There are cases where such articles remain only on paper. 
And in all eases it is superficial to quote only the corresponding articles of 
the constitutions; ?° it is necessary to investigate how these general, abstract 
norms are being made concrete in simple statutes, administrative ordi- 
nances, regulations and decisions, judicial decisions and even private con- 
tracts. There is often a remarkable discrepancy between constitution and 
practice. There are further difficult inherent problems: how effectively 
to reconcile protection of individual honor and reputation with freedom of 
the press, how to reconcile human rights with their suspension, the declara- 
tion of a state of siege or analogous measures: how to reconcile freedom of 
political opinion with discrimination against members of a ‘‘subversive’’ 


party and so on. 


15 For a survey, see Year Book on Human Rights for 1946 (Lake Success, N. Y.: 
United Nations, 1948). 
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In general, the human rights proclaimed in the Declaration correspond 
broadly to those enumerated in our own First, Fourth, Fifth, Sixth, Sev- 
enth and Eighth Constitutional Amendments. Human rights, as they 
were understood in English historical development, in natural law and in 
political development since the French Revolution, were directed against 
political tyranny: hence, political rights and human rights to secure the 
person from political oppression dominated. Human rights were the ex- 
pression of nineteenth-century liberalism, of political democracy ; the right 
to vote was considered the most important right. In the economic field 
free competition seemed to be the ideal. Economic inequality seemed 
fully compatible with the égalité of the droits de ’Vhomme. But here a new, 
socialistic trend has recently entered into the doctrine of human rights, not 
only under Communist or socialist, but also under democratic régimes: the 
tendency to ‘‘socialize’’ the law, the idea of the ‘‘century of the common 
man’’ have led to economic human rights which also occupy an important 
place in the United Nations Declaration. Here new problems arise: How 
to reconcile liberty with a state which shall guarantee to every one social 
security ‘‘from the cradle to the grave,’’?® not to speak of the practical 
problem of how it can be done; how, for instance, to guarantee the funda- 
mental rights to rest and leisure to the more than one billion Asiatics and 
many others. 

Even with regard to traditional human rights, criticism in this country 
concerning the United Nations Declaration has not been lacking. It has 


been asserted that the Declaration, contrary to our First Amendment, does 
not expressly guarantee freedom of the press. Objections have been raised 
to the expression in Article 16 of equal rights at the ‘‘dissolution’’ of mar- 
riage, the word ‘‘divorce’’ being avoided. All the economic rights are 
open to objections in this country. ; 

First of all, the United Nations Declaration is in its basic character 


not a treaty; it is not an international agreement. It is not and does 
not purport to be a statement of law or of legal obligation. It is a 
declaration of basic principles of human rights and freedoms to serve 
as a common standard of achievement for all peoples of all nations.” 


It is only a resolution, needs no ratification ; it may have the effect of moral 
persuasion, but it is not law, has no legally binding effect. Consequently 
its non-binding quality explains the maximum program proclaimed. Even 
so, Andrei Y. Vishinsky made a strong effort to prevent its adoption. The 
document, he said, ‘‘seems to support the view that the conception of 


16 There are economic thinkers like Hayek (London) and Répke (Geneva) who firmly 
believe that any ‘‘ planned economy’? is necessarily the ‘‘road to serfdom.’’ See, on this 
problem, recently Albert Lauterbach, Economic Security and Individual Freedom. Can 
We Have Both? (Ithaca, N. Y.) 

17 Statement by Mrs. Franklin D. Roosevelt on Dec. 9, 1948, Department of State 
Bulletin, Vol. XIX, No. 494 (Dec. 19, 1948), pp. 751-752. 
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sovereignty of governments was outdated.’’ The Soviet Union, the states 
of the Soviet Bloc, Saudi Arabia and—very significantly—the Union of 
South Africa abstained from voting. Notwithstanding its legally non- 
binding character, Mrs. Franklin D. Roosevelt emphasized that certain pro- 
visions are stated in such broad terms as to be acceptable only because of 
the limitations of Article 29. This article allows only such limitations ‘‘as 
are determined by law solely for the purpose of securing due recognition 
and respect for the rights and freedoms of others and of meeting the just 
requirements of morality, public order and the general welfare in a demo- 
eratie society.’’ This latter phrase is an elastic one and subject to inter- 
pretation by each state. Mrs. Roosevelt gave an example by stating that, 
under Article 29, the exclusion from public employment of persons holding 
subversive political beliefs and not loyal to the basic principles and prac- 
tices of the Constitution, would in no way infringe upon the right of equal 
access to the public service. Mrs. Roosevelt made another interpretative 
reservation : The United States Government does not consider that economic, 
social and cultural rights imply an obligation on governments to assure 
the enjoyment of these rights by direct governmental action. 

The United Nations Declaration is the first and easiest step leading to the 
International Bill of Rights. It implements the Charter by defining human 
rights in a maximum program of a legally non-binding character. 

The proposed Covenant will have to make the second and more important 
step: to create legal norms in this field, legally binding upon the states 
which have ratified it. Consequently, the Covenant will be more restricted 
and conservative and will probably only contain the rights traditionally 
guaranteed by British and American law. Even so, the adverse attitude 
of the Soviet Bloc can be taken for granted. 

Still more difficult will be the last step: enforcement, to be contained in 
the Protocol of Implementation, especially if this Protocol envisages not 
only supervision by the United Nations, not only the right of individuals 
to complain and petition, but also the right of individuals unilaterally to 
bring an action against their own state in an international tribunal. Up to 
now, treaties have only very rarely authorized individuals to bring an in- 
ternational action against a foreign state, but never against their own state. 
Only the Covenant and the Protocol, translating the maxims of the Charter 
into binding norms of positive international law, granting to individuals 
an international right of action against their own state, and providing 
effective sanctions against states for violation of the international law of 
human rights, will be the real test for the United Nations in this field. 

The acceptance and effective enforcement of such treaties would certainly 
be of a revolutionary character and would tend to transform the interna- 
tional community into a World Federal State, to transform international 
law into global law. Whether the time is already ripe for that, remains 
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to be seen. The Bogota Conference recommended in its Resolution XXXI *8 
that the Inter-American Juridical Committee prepare a draft statute pro- 
viding for the creation and functioning of an Inter-American Court to 
guarantee the rights of man. Such a draft, after examination and com- 
ment by the governments of all the American states, shall be transmitted 
to the Tenth Inter-American Conference ‘‘for study,’’ as the resolution 
cautiously says, and even that only, as the resolution still more cautiously 
adds, ‘‘if it is felt that the moment has arrived for a decision thereon.’’ 
Joser L. Kunz 


LEGAL BASES AND CHARACTER OF MILITARY OCCUPATION 
IN GERMANY AND JAPAN * 


Both by their prolonged duration and by their special objectives, or the 
activities undertaken with these objectives in view, the cases of military 
occupation in Germany and Japan raise interesting and important ques- 
tions concerning their legal bases and character. Other cases of military 
occupation following World War II—as in Italy and Austria—have not 
exhibited these same characteristics to the same degree and do not call for 
consideration here. Likewise we may confine our attention to the American 
share of the occupation in Germany and Japan inasmuch as the situation is 
substantially the same for all the Powers involved therein. 

The law of military occupation as it stood in 1939 was largely based upon 
practice and usage, of course, supplemented to some degree by convention. 
And, as in other branches of the law of war, while the activities of the 
belligerents in World War I had raised serious questions concerning the 
rules of military occupation, virtually nothing had been done between 1919 
and 1939 to revise the law or to give it greater clarity and firmness. 

Nevertheless it may be asserted without hesitation that still in 1939 the 
two most salient characteristics of the law of military occupation were its 
assumptions that such occupation was a temporary phenomenon, and the 
holding that it did not and must not interfere with the constitutional and 
permanent aspects of the life of the country. If the latter aspects of the 
situation were to be dealt with, this must follow upon a disposition of mat- 
ters whereby juridical authority over the territory in question would be 
confirmed and perfected by transfer of sovereignty or something closely 
approaching thereto, and the law was very uncertain in regard to any con- 
version of the one type of situation into the second by any step less explicit 
and formal than an international agreement. 

It may still be assumed, probably, that the occupations in Germany and 
Japan are intended to be temporary, or not to be permanent, not to merge 


18 Final Act, p. 48. 
*See review of work by von Turegg below, p. 397, which came to the writer’s atten- 
tion after this comment was completed. 
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into annexation, but the duration of the occupation already justifies some 
comment apart from anything else. Continued references to future peace 
treaties with Germany and Japan and even actual efforts in that direction 
rather stand in the way of any application of the idea of de facto termina- 
tion of war or application of the principle of uti possidetis, but two features 
of the situation are so acute and potentially so serious as to demand ample 
attention well in advance of their possible fruition. It is by no means cer- 
tain that it is ever going to be possible for the Russians and the Western 
Powers to agree upon treaties of peace for Germany and Japan; indeed it 
would already appear to many observers that it is now certain that they 
never will reach such agreements. And the consequences would be almost 
incaleulable: de facto termination of war and either annexation or volun- 
tary evacuation of German and Japanese territory with enormous attending 
confusion and doubt, especially if Soviet Russia should opt for annexation. 
In all of this there is nothing necessarily in conflict with the international 
law of military occupation; but the failure of the occupying Powers to fol- 
low the assumptions of that law, while it may conceivably still please those 
who had the bright idea that we should not hold a peace conference after 
World War II, has created a very serious situation indeed. 

Actually the behavior of the occupying Powers, or their programs of 
action, in Germany and Japan, also suggest something very different from 
the temporary and external character of military occupation in its orthodox 
form. One objective, at least, in these programs, has been that of modify- 
ing the economic, political, and social set-up of the country in view of con- 
siderations deemed important to themselves by the occupying Powers, 
namely, preventing recurrence of military imperialism on the part of the 
occupied countries. This, or any similar action, had no place in accepted 
law on the subject and was strictly forbidden. Indeed the only way in 
which this innovation can be justified legally is to hold that by uncondi- 
tional surrender Germany and Japan gave their conquerors authority to do 
anything at all, including, presumably, annexing territory. As bare legal 
logic, again, this might satisfy requirements of the law, but it would obvi- 
ously imply a modification of the assumptions of the law to a revolutionary 
degree, raising military occupation from a subordinate incident of war to 
a special form of international control and administration, particularly if 
prolonged for any extended time. 

The conclusions to be drawn from this analysis are several. It does not 
appear that what has been done and is still being done necessarily consti- 
tutes any very flagrant violation of the rules of traditional international 
law, however far removed it may be from the premises upon which those 
rules rested. Such an accusation comes with scant grace from those largely 
responsible for the program in question. It may also be hazarded, although 
this is no question of law and is clearly open to much difference of opinion, 
that the occupying Powers (or the majority of them) have acted with a 
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maximum of restraint and good will or international public spirit, however 
limited their intelligence and skillfulness may have been. In spite of 
everything the military occupations in Germany and Japan are so reminis- 
cent of Belgium in the years 1914-1918, the Hague Conferences, and the 
Brussels Code as to be positively quaint. This is largely the result—it can- 
not be repeated too often—of the almost inexplicable, extremely culpable, 
and very dangerous neglect of this section (among others) of international 
law by the governments and peoples of the world since 1919. 

On the other hand, the resulting pattern of international organization 
and administration in the occupied countries is fraught with greatest un- 
certainty and peril, if also with considerable promise. It will be recalled 
that at a certain point in the period 1919-1939 the question of transferring 
to the League of Nations various tasks assumed by the victorious Allied 
and Associated Powers of World War I arose and that such transfer was 
both resisted for different reasons by different Powers and proved rather 
difficult from a purely practical and mechanical viewpoint. The bar to any 
such transfer to the United Nations of contemporary problems of interna- 
tional pacification and reorganization, in Article 107 of the Charter, is even 
clearer and stronger. Yet it is perfectly certain that continued prolonga- 
tion of the deadlock over the peace treaties, of the super-normal military 
occupation, and the conduct of international territorial administration in 
disguise, will elicit insistent demands for adequate attention to this prob- 
lem. It may soon appear that the conclusive argument in favor of world 


government, which most internationalists regard as objectionably radical, 
lies in the simple inability of internationalism to carry the load. 
PiTMAN B. Porter 


PREPARATION FOR THE INTERNATIONAL LAW COMMISSION 


At the Third Regular Session of the General Assembly of the United Na- 
tions the members of the International Law Commission ! were elected, and 
the Commission was summoned to meet on April 11, 1949. In accordance 
with Resolution 175 (III) of the Second General Assembly, the Secretariat 
has (with the aid of various consultants from the outside) been engaged 
in the preparation of necessary materials for the work of the Commission. 
Previously, documents had been prepared for the Committee which met in 
1947, among them a Historical Survey of Development of International Law 
and its Codification by International Conferences,? and the Codification of 
International Law in the Inter-American System with Special Reference to 


1 For the background of this development, see articles by Yuen-li Liang in this Jour- 
NAL, Vol. 42 (1948), pp. 66-97, and in the Year Book of World Affairs (London, 1948), 
pp. 237-271. 


2U. N. Doe. A/AC.10/5, Apr. 29, 1947; this JournaL, Supp., Vol. 41 (1947), p. 29. 
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the Methods of Codification,? which are invaluable to anyone interested in 
the development of international law. 

The terms of reference of the International Law Commission are to be 
found in its Statute ‘* and in resolutions of the Second Assembly referring 
to it the specific subjects, Rights and Duties of States,> and Nuremberg 
Principles.* The question of an International Criminal Jurisdiction was 
referred to it at the Third Regular Session of the General Assembly. It 
may be (and has in some cases been) suggested that the International Law 
Commission should deal with such matters as Human Rights, Genocide 
(now adopted), Status of Women (e.g., Nationality), Reparation for In- 
juries Suffered by United Nations Officials, et cetera.’ 

The most important of the materials prepared for the International Law 
Commission is The Survey of International Law in Relation to the Work of 
Codification of the ILC.* This is divided into three parts: The Function of 
the Commission and the Selection of Topics for Codification; A Survey of 
International Law in Relation to Codification ; The Method of Selection and 
the Work of the International Law Commission. 

In Part I, it is noted that the Committee on the Progressive Develop- 
ment of International Law and its Codification had adopted the view that, 
while codification itself is largely restatement of existing law, it is actually 
broader than mere registration of that law; and the Commission must think 
in terms of ‘‘development’’ as well as of ‘‘codification.’’ If the Commis- 
sion were to be confined to fields with regard to which there was already 


full measure of agreement among states, the scope of its task would be re- 
duced to a bare minimum. The mere registration of existing law might 
perpetuate obsolete or unsatisfactory law, and might replace customary 
law by less satisfactory treaty law. The extent of existing agreement is 
not an adequate criterion for the selection of topics; a better criterion is 
‘‘the importance of the subject matter from the viewpoint of the needs of 


the community.”’ 


The problem of selection is simplified by the elasticity of the Statute of 
the Commission. Thus, new questions are covered by the phrase ‘‘develop- 
ment of international law,’’ and ‘‘eventual codification’’ implies the entirety 
of international law, which must be an ultimate objective. Further, the 
form may vary from a mere draft having the authority of ‘‘writings of the 


8U. N. Doc. A/AC.10/8, May 6, 1947; this JourNAL, Supp., Vol. 41 (1947), p. 116. 
Doc. A/AC.10/6 contains a bibliography. 

4 Resolutions of the General Assembly, 2nd Sess., No. 174 (III), U. N. Doe. A/519; 
see also this JOURNAL, Supp., Vol. 42 (1948), p. 1. 

5 Resolutions of the General Assembly, 2nd Sess., No. 178 (II). 

6 Resolutions of the General Assesmbly, 2nd Sess., No. 177 (II). 

7 See U. N. Doc. A/674 and debates concerning it in the Sixth Committee, 3rd Regu- 
lar Session of the General Assembly. 

8U. N. Doc. A/CN.4/1. 
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most qualified publicists’ to a treaty submitted for adoption. The pro- 
cedure need not be governed by the necessity of producing drafts likely to 
secure immediate acceptance. The problem now is not, as under the League 
of Nations, to select certain topics; a long-range plan can be built, not 
based on priority of some and the exclusion of other topics. 

It is impossible here to consider the discussion of topics found in Part II 
(to which Dr. Lauterpacht and other consultants made contributions), 
which contains many interesting ideas and suggestions. Although it is de- 
nied in Part II §1, there seems to be an implication that what is usually 
known as private international law, or some borderline fields therein, 
should be included; and those who prepared the memorandum are not dis- 
couraged by topics having political qualities, such as recognition or state 
succession. Paragraph 55, it may be suggested, should include now the in- 
creasingly important question of immunities (and jurisdictional position in 
general: Can an ‘‘armed guard’’ of the United Nations carry and use a gun 
within a state?) of international organizations. Paragraph 58 might be 
extended, not only as a ‘‘law of nuisance,’’ but to systematize and enlarge 
existing practice in such matters as health, aviation, economic intercourse, 
etc., fields in which development is most needed. Prescription is appar- 
ently recognized as of more importance than is usually given to it; the 
rights of individuals are properly regarded as worthy of more attention 
than they have had in the past. 

It is not easy, Part III goes on to say, to assign any clear priority to the 
subjects surveyed in Part II; nor is it necessary to do so. If those are 
chosen which are regarded as ‘‘necessary or desirable,’’ the International 
Law Commission might find itself reverting to the subjects considered by 
the League of Nations Committee. The League Committee, however, was 
limited, as the United Nations Commission is not, by the word ‘‘realizable.’’ 
It is suggested that the work should be organized under broad topics, 
rather than limited ones, on each of which a Rapporteur and subcommittee 
would work continuously, the plenary International Law Commission meet- 
ing occasionally to consider the reports of the subcommittees. Comments 
would be sought from scientific bodies,® and the texts would be reconsidered. 
The Commission would decide in each case what should be done, whether to 
submit a text as a treaty or to leave it as merely a scientific statement. 

In addition to the document described above, which suggests plans and 
methods of work, other materials of a supplementary nature are in prepara- 
tion by the Secretariat. One of these is a ‘‘Study Concerning a Draft 
Declaration on the Rights and Duties of States.’’ Such a draft was pre- 
sented earlier by Panama, and it was referred to the International Law 


® In this connection, the revival of the Research in International Law may be regarded 
as a matter of some significance. 
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Commission. The document will survey previous official and unofficial 
antecedents and furnish annotations to the Panama draft. 

Another document in preparation is entitled ‘‘ Ways and Means for Mak- 
ing Available the Evidence of Customary International Law,’’ in accord 
with Article 24 of the Statute of the International Law Commission. It 
will survey the compilations and digests now in existence, both national and 
general, including decisions of international tribunals and national legisla- 
tion relative to international law. This should prove to be an invaluable 
bibliographical guide, and indispensable for recommendations which the 
Commission may make for the further development of source materials. 
Also under way is the paper on the Nuremberg Principles mentioned in the 
Report of the Secretary General.’ In a less advanced stage is a ‘‘Study 
on the Question of Establishing an International Criminal Organ.”’ 

To round out this survey of materials of interest to the international law- 
yer, mention should be made of a series, of which Volume I has appeared, 
entitled Reports of International Arbitral Awards, a joint effort of the Sec- 
retariat and the Registry of the International Court of Justice. It includes 
thirteen cases between 1920 and 1925, each document being given in the 
language in which it appeared. The latter volume brings up to date the 
League of Nations volumes of similar title. Several documents called for 
by the Interim Committee are of much interest to international lawyers, 
especially, perhaps, the one bringing up to date the valuable earlier study 
by the League of Nations entitled Systematic Survey of Arbitration Con- 
ventions and Treaties of Mutual Security Deposited with the League of 
Nations.*? 

It seems probable that the most constructive and fruitful work which the 
United Nations can do, at least while political relationships remain so un- 
certain, will be done by the International Law Commission and by the In- 
terim Committee. At the very least, the scientific studies now being made 
by them should contribute greatly to thinking concerning the development 
of international law and procedures for pacific settlement of disputes. In 
both cases, a great deal of preparatory work must be done before considera- 
tion of any final and systematic arrangement is undertaken. It will not be 
sufficient to repeat the rubrics of the past; the needs of today are different 
and wider. The law of nations must now reach into such new fields as 
aviation, health, food supply, or atomic energy. The International Law 
Commission will need to have a far-sighted vision, and to bring into its de- 
liberations experts from many fields. Its job will last over many years, and 
international lawyers, through research in new fields and contribution of 
new ideas, can and should contribute greatly to its work. 

CLYDE EAGLETON 

10 Resolution No. 178 (II) of the 2nd General Assembly; see also this JouRNAL, Supp. 
Vol. 42 (1948), p. 9. 


11 U. N. Doe. A/565, p. 108. 
12 For a list of these documents, see U. N. Doc. A/605, Part ITI. 
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APPLICATION OF THE TREATY OF RIO DE JANEIRO TO THE CONTROVERSY 
BETWEEN COSTA RICA AND NICARAGUA 

It was a singular coincidence that the Inter-American Treaty of Re- 
eiprocal Assistance, signed at Rio de Janeiro on September 2, 1947,1 
should scarcely have entered into effect before it was given practical ap- 
plication in the complaint brought by the Government of Costa Rica 
against the Government of Nicaragua. On December 3, 1948, Costa Rica 
deposited with the Pan American Union the fourteenth ratification of the 
treaty, bringing the number of ratifications up to the necessary two thirds 
provided for in Article 22 of the treaty. Eight days later, on December 
11, it was Costa Rica itself which addressed to the Council of the Organiza- 
tion of American States a request that a meeting of the Organ of Consulta- 
tion provided for in the treaty should take place in accordance with the 
terms of Article 6. 

The Inter-American Treaty of Reciprocal Assistance contemplates two 
distinct situations under which the contracting parties may be called upon 
to act. Article 3 deals with an armed attack by any state against an 
American state, while Article 6 deals with the less tangible case presented 
‘if the inviolability or the integrity of the territory or the sovereignty or 
political independence of any American State should be affected by an 
aggression which is not an armed attack or by an extra-continental or 
intra-continental conflict, or by any other fact or situation that might 
endanger the peace of America.’’ In the case of an armed attack under 
Article 3, the attack is to be considered as an attack against all the Ameri- 
can states, and each of one of them agrees to assist in meeting it in the 
exercise of the inherent right of individual or collective self-defense recog- 
nized by Article 51 of the Charter of the United Nations. Each of the 
contracting parties is free to determine the immediate measures which it 
may individually take in fulfillment of its obligations, while the Organ 
of Consultation is to meet without delay to agree upon the measures of a 
collective character that should be taken. In the case of an act of ag- 
gression which is not an armed attack and in the other situations contem- 
plated under Article 6, the obligation of the contracting parties is limited 
to carrying out the measures agreed upon by the Organ of Consultation. 

Article 8 of the treaty sets forth the measures which may be taken by 
the Organ of Consultation, ranging from the recall of ambassadors and the 
interruption of economic relations to the use of armed force. Agreement 
upon the measures to be taken may be reached by a vote of two thirds of 
the parties, with the sole exception that no state shall be required to use 
armed force without its consent. 

The note presented on December 11 by the Ambassador of Costa Rica to 
the Chairman of the Council of the Organization of American States stated 
that on the night of December 10 ‘‘the territory of Costa Rica was invaded 


1Supplement to this JouRNAL, p. 53. 
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by armed forces proceeding from Nicaragua,’’ and that, in accordance 
with the provisions of Article 6 of the treaty, the Government of Costa 
Rica requested that the Council of the Organization be convened so that 
it might be informed of the situation and act provisionally as Organ of 
Consultation. By the terms of the treaty the consultations contemplated 
in Articles 3 and 6 were to be carried out by means of Meetings of Min- 
isters of Foreign Affairs, but until such time as a meeting might be held, 
the Governing Board of the Pan American Union, known since Bogota as 
“‘The Council of the Organization of American States,’’ might ‘‘act pro- 
visionally as an organ of consultation.”’ 

Thereupon a number of interesting problems were presented which per- 
haps might have been anticipated if the treaty had been more carefully 
drafted. It was decided that the Council must first convoke a Meeting 
of the Ministers before it could itself act as a provisional organ of con- 
sultation. This was done; but the Council refrained from fixing a definite 
date for the Meeting of Foreign Ministers, so that the convocation was for 
the time being no more than a technical justification for the assumption 
by the Council of the power to act as a provisional organ. 

What was the scope of the competence of the Council acting in the 
capacity of a provisional organ of consultation? Apparently the Council 
could take the initial steps to determine the facts of the controversy and the 
responsibility of the parties and it could suggest ways and means of re- 
storing friendly relations between them. 

The Council thereupon, at its meeting on December 14, after hearing 
the complaint brought by Costa Rica and the defense made and counter- 
complaint brought by Nicaragua, decided to appoint a committee to go to 
the scene of the controversy and report its findings. It is of interest to 
note that in the discussions of the Council as a provisional organ of con- 
sultation all of the members of the Council took part, irrespective of the 
fact that six of them represented states which had not as yet ratified the 
treaty. When, however, the consultations of the Council had taken shape 
in a series of conclusions for formal adoption, only the members represent- 
ing states which had ratified the treaty were permitted to vote. 

On December 24, within ten days of the appointment of the Committee 
of Information, the Council met again to take action upon its report. <A 
resolution was thereupon adopted calling upon the two governments to 
abstain at once from all hostilities, and stating, that, in the light of the 
information submitted by the Committee of Information, the Council 
thought that on the one hand the Government of Nicaragua should have 
taken more adequate measures to prevent the development in its territory 
of a movement intended to overthrow the Government of Costa Rica, and 
that on the other hand the Government of Costa Rica should have taken 
the measures necessary to prevent the existence in its territory of groups 
whose purpose was to conspire against the security of Nicaragua and other 
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American Republics. The reference in this second case was to the so- 
called ‘‘Caribbean Legion,’’ composed of various elements seeking to over- 
throw governments alleged to be dictatorships. 

The resolution further called upon both governments to observe faith- 
fully the principles of non-intervention and of continental solidarity pro- 
claimed in earlier agreements; and it announced the intention of the Council 
to continue in consultation until assurances were received that the terms 
of the resolution were being duly observed. At the same time a second 
resolution was adopted providing for the despatch of a Commission of 
Military Experts to observe and report upon the fulfillment by the parties 
of their obligations. 

The controversy was brought to a close on February 21, 1949, when a 
formal session of the Council was held at which a Treaty of Friendship was 
signed between plenipotentiary delegates of the two governments, by the 
terms of which they declared that: (1) the events which had been brought 
to the attention of the Council should not break the friendship between the 
two countries; (2) they would prevent repetition of similar events in the 
future; (3) they recognized their obligation to submit controversies be- 
tween them to peaceful settlement, and to this end they agreed to give 
validity to the American Treaty on Pacific Settlement known as the Pact 
of Bogota; and (4) they agreed to reach an understanding upon the ap- 
plication of the Convention on the Rights and Duties of States in the Event 
of Civil Strife.2 Accompanying the signing of the treaty was a resolution 
of the Council thanking the Governments of Costa Rica and Nicaragua for 
their codperation in the task of the Council, announcing that the functions 
of the Commission of Military Experts were at an end, informing the 
American governments that the reasons for the convocation of a Meeting 
of Foreign Ministers no longer existed, and stating,that, in consequence of 
the settlement of the controversy, the functions of the Council as a pro- 
visional organ of consultation had now terminated. 

Is the Council of the Organization of American States now to become a 
sort of ‘‘court of summary jurisdiction’’ for the settlement of disputes 
between two or more governments? It would be going too far to draw 
that conclusion from the activities of the Council in the present instance. 
The Council itself was soon made aware of the danger that it might be 
called upon to settle any number of disputes which might appear to one or 
other of the parties of sufficient urgency to justify an appeal to the Rio 
Treaty. Article 13 of the treaty gave to any member the right to initiate 
a consultative Meeting of Foreign Ministers by addressing a request to the 
Council of the Organization. Did this mean that the Council must forth- 
with call a meeting? The answer was that it did not. By Article 16 of 
the treaty the decisions of the Council in reference to Article 13 were to 


2 Signed at the Sixth International Conference of American States, Havana, Feb. 20, 
1928. This JourNAL, Supp., Vol. 22 (1928), p. 159. 
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be taken by an absolute majority of the members entitled to vote. This 
implied that the action of the Council in answer to a request for the con- 
vocation of a Meeting of Foreign Ministers should not be merely automatic, 
but that it should be subject to the decision of the Council as to whether the 
facts alleged by the state requesting the consultations came within the terms 
of Articles 3 and 6 which fixed the conditions under which the Organ of 
Consultation was to meet. 

The question was given specific application when, on February 15, 
1949, the Ambassador of Haiti addressed to the President of the Council a 
note from his government referring to certain facts in the relations between 
Haiti and the Dominican Republic which created ‘‘a situation that might 
endanger the peace.’’ The facts in question related to the activities of a 
former colonel in the Haitian army, Astrel Roland, who was alleged to be 
engaged, on the territory of the Dominican Republic, in a plot to overthrow 
the Government of Haiti, and to be receiving the active support of certain 
officials of the Dominican Government in carrying out his plan. Specific 
mention was made of broadcasts made by Roland from a radio station in 
the Dominican Republic attacking the Government of Haiti in violent 
language. The acts were said to constitute ‘‘aggression of a moral 
order,’’ and their repetition was evidence of the agreement of the Domini- 
can Government. Request was made for the convocation of the Organ of 
Consultation of the Organization of American States, so that measures 
might be considered looking to the maintenance of peace. 

The Council met duly, and in the discussion of the case the point was made 
that Article 6 of the Treaty of Rio de Janeiro did not authorize a meeting 
of the Organ of Consultation unless the three situations referred to—an 
aggression which was not an armed attack, an extra-continental or intra- 
continental conflict, or ‘‘any other fact or situation that might endanger 
the peace of America’’—should affect ‘‘the inviolability or the integrity of 
the territory or the sovereignty or political independence of any American 
State.’’ With this self-imposed limitation upon its competence, the Council 
succeeded in persuading the parties that there were other procedures 
available to them for the settlement of the dispute. A resolution was 
thereupon drawn up in which the Council, after noting that the declara- 
tions made by the two parties gave it reason to believe that they could 
arrive at a friendly settlement, decided ‘‘to abstain, under these circum- 
stances, from convoking the Organ of Consultation,’’ while at the same 
time it expressed the hope that good relations between Haiti and the 
Dominican Republic might be strengthened and the friendship between 
them consolidated. 

It is of interest to note that, when confronted with the necessity of 
meeting practical cases presented to them, the members of the Council 
have not been troubled by the fears expressed at the Bogota Conference 
that the Council might be led to assume ‘‘ political functions.’’ Doubtless 
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the delegates themselves who expressed those fears did so more as a warn- 
ing against the undue extension of the powers of the Council than as an 
absolute prohibition. For it is obvious that the decisions which the Council 
is called upon to make when requests are presented by particular states 
for the convocation of a Meeting of Foreign Ministers are obviously ‘‘po- 
litieal’’ ones, in the sense that they involve the judgment of the Council 
upon certain facts alleged by the complainant state to come within the 
terms of Articles 3 and 6 of the Rio Treaty. Reference was made at 
Bogota to the resolution of the Havana Conference of 1928 prohibiting 
the Governing Board and the Pan American Union from exercising ‘‘func- 
tions of a political character.’’ But that resolution lost much of its force 
with the creation at Buenos Aires in 1936 of the procedure of consultation 
and with the more specific organization of the procedure at Lima in 1938. 
After all, the members of the Council speak in the name of their govern- 
ments and are directly responsible to them. The danger lest the members 
of the Council, sitting in Washington, might be too much under the in- 
fluence of the Government of the United States, if such danger still existed 
after the system of consultation was adopted, was practically eliminated by 
the resolution of the Mexico City Conference in 1945, when it was agreed 
that the Governing Board should be composed of ad hoc delegates, having 
the rank of ambassadors but not part of the diplomatic missions accredited 
to the United States. As a matter of fact, the members of the Council, al- 


though limited by the instructions of their governments, discuss problems 
with the greatest freedom; and it would seem fair to say that the experi- 
ence of recent years has shown that the influence of the individual members 
of the Council is not based upon the power of the state which the particular 
member represents, but upon the intrinsic merits of the principles which he 
defends and upon the constructive character of the measures which he 
proposes for their application. 


C. G. Fenwick 
UNITED STATES FOREIGN POLICY 


This will probably be the last editorial that I shall write for the AmeErI- 
CAN JOURNAL OF INTERNATIONAL Law. It is my valedictory, so to speak. 

That I am not in sympathy with the aims and procedure adopted by 
this Government is apparent to all readers. It will be more novel to learn 
that John Bassett Moore in at least three places of his forthcoming 
memoirs characterizes the policy of this Government—if it can be called 
a policy—as ‘‘insane.’’ That means more for the reader than an ordinary 
invective. The ordinary reader must know that John Bassett Moore was 
aman of great moderation who used strong words but rarely. His opinion 
on a question of international law or policy is rated among the highest 
in this country. No one was more familiar with our history than he was. 
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Whatever the truth about American policy, the policy of alliances is 
a clear departure from the warning issued by George Washington in his 
Farewell Address. The reversal of American policy from non-intervention 
to a commitment to intervention in foreign quarrels is so violent a de- 
parture from the past that it must justify itself by extraordinary benefit 
to the United States. Who can assert that the policy of intervention has 
produced laudatory results? The decision of the United States to remain 
out of the League of Nations has been traversed by Mr. Hull and his suc- 
eessors. The flouting of the Founders of this country has brought returns 
which will strike the average citizen as extraordinary. Even if the plans 
worked out successfully, a burden of proof rests upon its proponents which 
cannot be met in a practical world. But when it is observed that the 
League of Nations no longer exists and the United Nations is regarded 
with dissatisfaction on all sides, it is especially harmful to the United 
States. One of the curious consequences which speaks volumes is that the 
American taxpayer knows so little about what is going on or seems unable 
to determine that the expenditure of American money means high taxes 
to the citizen. The United Nations is an improved League, and its friends 
must pay for the ignominy brought upon it by the interventionists. 

A war with Russia must be prevented in the interests of the United 
States. While no one knows when a government becomes bankrupt, it is 
a certainty that large sums must be appropriated to this purpose. Even 
if it could be asserted that the United States would be a victor in that 
war, it would not convince the ordinary man that Communism is a disap- 
pointment and failure. We would undoubtedly spoil the Russian experi- 
ment, and we might ourselves find the American experiment unworkable. 
That would be an unfortunate result, but, it will probably be agreed, this 
existing civilization cannot stand another war without revolutionizing its 
basic principles. It seems unfortunate that the United States no longer 
has a free hand, which is all that isolationism has ever meant. The eight 
volumes of Moore’s Digest of International Law are a standing refutation 
that there ever existed isolationism in the Hull sense of that word. To 
follow up our intervention by a treaty of alliance with five countries or 
more is to place American intervention in the hands of other people—a 
policy that can hardly be regarded as useful to us. It must always be 
remembered by its proponents that the existence of the United States is at 
issue. Thus far we have Russia denouncing the United States as an 
aggressor, and we reciprocate the impeachment. ‘‘Aggressor’’ is a word 
that can be used at random because it signifies nothing. It is an epithet 
hurled at the opponent for such use as the popular propaganda may have 
in view. But if it means anything, it is a charge that the status quo is 
under attack. All those in favor of the status quo must stick together. 
All opponents of the status quo also must stick together. The result is a 
world war, which, I have already suggested, this civilization cannot tolerate. 
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Of all the senseless wars which have been fought, a war by the United 
States against Russia and its principles would constitute a blunder of the 
first order. Perhaps war has reached the stage of diminishing returns 
through the discoveries of science. I would not knowingly subscribe to 
this view, but it is admitted that war is so expensive that it is not practical. 
But if nations pursue policies which can only lead to distemper, the charge 
must be refuted, whoever is engaged in war. In China we seem to have 
displayed the value of neutrality in foreign quarrels, be they civil or 
international. We backed up our selection of the wrong horse by taking 
from the American taxpayer some three billion dollars. Is this a de- 
fensible policy? 

Although I am opposed to alliances, which only increase the risks of 
politics, I must confess, as a matter of law, that the United States is 
competent to enter into an alliance. Article VI of the Constitution does 
not authorize the Supreme Court to examine the question of the constitution- 
ality of treaties, although every treaty thus far in issue has been held 
constitutional. Any treaty that is made on the authority of the United 
States, so long as it conforms to the restrictions contained in the Constitu- 
tion itself, is a valid commitment. It becomes the duty of the Senate to 
carry out a treaty of the United States. That is all there is in the doubts 
harbored by Senators Connally and Vandenberg as reported in the press. 
Besides, one can say from history that the power of Congress to declare 
war is misleading. The President has the capacity to write any notes he 
sees fit, and thus far he has been enabled to go to Congress and ask it to 
back him. Congress has never refused such a draft. 

EpwINn BorcHARD 


CHARLES EVANS HUGHES—AN APPRECIATION 


Charles Evans Hughes was elected President of the American Society 
of International Law in April, 1924, and retired as President in 1929. He 
was elected an honorary vice president of the Society in 1930, continuing 
to hold that position until his death in 1948. Appointed Secretary of 
State in 1921, Mr.Hughes brought to the Department, in consequence of 
his experience of almost six years as an Associate Justice of the Supreme 
Court, a judicial temperament that proved uniquely valuable in his han- 
dling of international legal problems with foreign governments. This was 
exemplified in a number of ways. He was loath to take a stand through 
the diplomatic channel that he felt was unsupported by international law, 
and he was unaffected in this regard by the readiness of certain other 
states to be unhindered at times by kindred scruples. Moreover, he was 
aware of instances where they were not. He frequently sat in a quasi- 
judicial capacity in controversies in the Department touching American 
policy, and he exemplified utmost deference for those views that, in his 
judgment, reflected respect for international law. 
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The habitual sense of fairness of Secretary Hughes was understood by 
foreign representatives accredited at Washington; and it added profoundly 
to the influence upon them of his considered views. And so it was that the 
Department of State itself gained in foreign prestige from the loftiness of 
purpose revealed by Secretary Hughes in his every contact with the outside 
world. 

Secretary Hughes manifested a generosity of spirit that was perhaps 
unique at a time when the innate selfishness of states was a warning to all 
that diplomatic moves were invariably to be regarded as inspired by 
motives which ceaselessly, if not patently, were ungenerous. Thus, on one 
occasion Mr. Hughes, in the real hope that a certain European state might 
be persuaded to pursue a course that he deemed advantageous to that 
eountry as well as his own, proposed that its Ambassador at Washington 
take the Secretary’s idea as his own, forward it to his Government, and 
proclaim as its own proposal the doctrine or plan which he had formu- 
lated. It is not recalled that the path suggested by Mr. Hughes was fol- 
lowed; but the circumstance does not detract from the generosity of his 
suggestion. 

Entering the Department of State when he did, and at a time when the 
first World War was not terminated and when, moreover, this country 
was not prepared to accept the Treaty of Versailles, Secretary Hughes was 
faced with the enormous difficulty of endeavoring both to secure an ade- 
quate peace with the enemy and its satellites and of preserving its rights 
as against its co-belligerents who, in a variety of ways, sought to keep it 
within leash and to make of it preposterous demands. This was a two- 
fold task involving great sagacity and persistence for its accomplishment. 
In the conclusion of the Treaty of Berlin, ratified by the President on 
October 21, 1921, and by Germany on November 2 of that year, and which 
was proclaimed by the President before the end of 1921, Secretary Hughes 
sought with success to gain for the United States what Germany had al- 
ready agreed to yield for its benefit, as well as for that of its Allies in 
their common victory. 

It is not here sought to marshal the several achievements of Mr. Hughes 
while he was Secretary of State. Still, attention is called to a few of them. 
He was confronted with the controversy with the Allied Powers in regard 
to German overseas possessions and with the matter of mandated territory. 
The Conference on the Limitation of Armament, 1921-1922, and in special 
relation China and the Far East, reéstablished continuity of thought on, 
as well as the meaning of, the ‘‘Open Door in China.’’ Incidentally, it 
may be observed that dangers of an Anglo-Japanese alliance permanently 
disappeared. 

1In another place this writer has endeavored to show how Mr. Hughes succeeded in 


this task. See American Secretaries of State and Their Diplomacy (New York, 1929), 
Vol. X, pp. 225-230. 
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The problem of the recognition of the Soviet régime as the Government 
of Russia came to a head and was dealt with by Secretary Hughes without 
gloves. Lack of good faith of the Soviet régime and of its thought and 
purposes in relation to the United States made him adamant in declining 
recognition.” 

Secretary Hughes was vitally interested in the proposal for the adherence 
of the United States to the Protocol establishing the Permanent Court of 
International Justice. On February 17, 1923, he recommended to the 
President that he request the Senate to advise and consent to the adhesion 
by the United States to the Protocol of December 16, 1920, accepting the 
adjoined Statute of the Court (but not the Optional Clause) upon four 
‘conditions and understandings to be made a part of the instrument of 
adhesion,’’ which he laid down.’ It will be recalled that Mr. Hughes was 
elected a judge of that tribunal in 1928, resigning two years later to become 
Chief Justice of the United States on the appointment of President Hoover. 

In the course of attending international conferences in foreign lands Mr. 
Hughes occasionally spoke his heart, revealing with engaging frankness 
what took hold of it. At the meeting of the American Bar Association at 
London in 1924 he did so. Thus, on July 21st, at Westminster Hall, he 
said : 


The fundamental conception which we especially cherish as our heritage 
is the right to law itself, not as the edict of arbitrary power, but as 
the law of a free people, springing from custom, responsive to their 
sense of justice, modified and enlarged by their free will to meet con- 
scious needs, and sustained by authority which is itself subject to the 
law ... the law of the land.* 


Rarely, if ever in his career, did Mr. Hughes give utterance to a nobler 
thought, or one that more incisively expressed ‘the common tradition of 
British and American lawyers. 

During the same visit, at a dinner of the Pilgrims of Great Britain, Mr. 
Hughes spoke his mind on the matter of peace. He said in part: 


There are certain things upon which you can count in your relations 
with the United States. You can count upon us as a non-aggressive 


2See statement by him dated July 1, 1924, on the foreign relations of the United 
States (p. 45), where he said: ‘‘The essential fact is the existence of an organization 
in the United States created by, and completely subservient to, a foreign organization 
striving to overthrow the existing social and political order of this country. The 
subversive and pernicious activities of the American Communist Party and the Workers’ 
Party and their subordinate or allied organs in the United States are activities resulting 
from and flowing out of the program elaborated for them by the Moscow group.’’ 
(Quoted by this writer in American Secretaries of State and Their Diplomacy (New 
York, 1929), Vol. X, p. 287.) 

8 Cong. Rec., 67th Cong., 4th Sess., Vol. LXIV, p. 4499. 

¢American Bar Association Visit to England, Scotland and Ireland, 1924, Memorial 
Volume (1926), pp. 90-91. 
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power devoted to the interests of peace. We wish to promote friend- 
ship with all nations and among all nations. . . . Our people have a 
passion for peace; and you may count, as I have said, upon America’s 
devotion to this cause, and upon our purpose to co-operate with you and 
others, in every way that is congenial to our institutions in the inter- 
ests of peace.® 


It is not difficult to appraise qualities of mind and soul that sustained 
Mr. Hughes as Secretary of State. They were obvious to all who worked 
with him. They sprang from a rare mental and spiritual endowment that 
produced a vast mental power that, however, left no trace of arrogance 
or ill-will in the possessor. The kindliness and graciousness of the man, 
mingled with his innate sense of justice, inspired trust and confidence 
abroad and at home. But few wanted to cross swords with him or enjoyed 
the task when instructed to do so. Few whom he least trusted were aware 
of his opinion of them. The vigor and sanity of the successful lawyer and 
patient judge united to clothe Mr. Hughes with qualities that he needed 
and used for the sake of his country. As it turned out, the United States in 
its contacts with the outside world found itself blessed in Charles Evans 
Hughes with the strongest Secretary that it had known since the days of 
John Quincy Adams. 

CHARLES CHENEY HypE 


5 Charles E. Hughes, The Pathway of Peace, and Other Addresses (1925), pp. 102-108. 


CURRENT NOTES 


NEW OFFICERS OF THE WORLD COURT 


On April 6, 1946, the International Court of Justice elected Judge 
Guerrero as its President and Judge Basdevant as its Vice President, both 
to serve for three-year terms. Under Article 9 of the Rules of Court, a 
new election is required to be held ‘‘in the course of the month following 
the date on which the judges elected at the periodic election of members 
of the Court enter upon their duties’’; such a date fell on February 6, 
1949. At the election held on February 28, 1949, Vice President Basdevant 
was chosen to be President of the Court for the new term, and following 
a precedent established in 1936, President Guerrero was chosen to be Vice 
President. 

First elected President on November 25, 1936, Judge Guerrero has served 
in that capacity since January 1, 1937. His previous experience in inter- 
national organizations had marked him out for the post, and it is doubtful 
whether any man has ever served the international community with greater 
distinction. Through twelve turbulent years, he discharged his functions 
with remarkable sagacity, with extraordinary dignity, and with conspicuous 
fidelity. Not merely the profession of international law, but the whole 
world, owes him a great debt, and it is a privilege for one who has served 
at his side to pay him tribute in acknowledgment. 

President Basdevant’s election was to be expected. Few men in history 
have had such a wide experience in the work of international conferences, 
or have made such a world-wide reputation for ‘sound judgment and re- 
sourcefulness. His prestige within the circle of those interested in inter- 
national law is a valuable asset to the Court, and he enters upon the duties 
of his high office with universal acclaim. 

The Court is to be congratulated on these excellent selections. The 
President is far more than the director of the public proceedings devoted 
to hearing Agents and Counsel appearing in cases before the Court. He 
is the guardian of the strictly judicial tradition of the Court. Upon him 
falls the delicate task of threading the deliberations of the judges to con- 
clusions which will command the world’s assent. The Court has had an 
enviable success in the choice of its seven Presidents in twenty-seven years; 
the writer is proud to have been privileged to know each of the seven— 
Loder (Netherlands), Huber (Switzerland), Anzilotti (Italy), Adatci 
(Japan), Hurst (United Kingdom), Guerrero (El Salvador)—and now 
Basdevant (France). A grand galaxy it is! 

Maney O. Hupson 
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PUBLIC INTERNATIONAL LAW IN FRANCE SINCE THE WAR 


No country has made a greater contribution than France to the progres- 
sive development of international law. Despite revolution and war, French 
scholars have, almost without interruption, continued their activities in this 
field for hundreds of years. The last war was no exception. The jurists 
continued their writing, and the law faculties, with only short interruptions, 
remained open, offering as usual an optional course in international law for 
the licence, and an advanced course for the doctorat. A questionnaire 
sent to the 17 state universities elicited the unanimous view that for the 
year 1948, as compared with 1938, there was considerable increase in 
interest shown in international law, as demonstrated by the number of 
students and theses in the field. 

On the other hand, the scientific publications have by no means re- 
covered from the war. While the Revue Générale de Droit International 
Public (Sibert) has reappeared since 1945, and the Revue francaise du 
Droit des Gens (Genet) has recently recommenced publication, two other 
French-language reviews are still dormant, namely, the Revue de Droit 
International (de La Pradelle), and the Revue de droit international et de 
législation comparée (De Visscher). With constantly increasing costs and 
the difficulty of obtaining paper, the obstacles faced by all these journals 
are enormous, especially since many former subscribers have been unable 
to resume their subscriptions because of exchange restrictions and even 
political obstacles. 

According to all the reports received, scientific work in the law faculties 
(as in all institutions of learning in France) is greatly hampered at present 
by the ‘‘lamentable state’’—the expression usually employed—of the li- 
braries. Not all of the law schools were hit as hard as the University of 
Caen, whose entire plant including its libraries, was completely destroyed, 
nor the University of Strasbourg, whose library was twice dispersed by 
the Germans. But in all the law faculties, with the possible exception of 
the Faculté de Droit at Paris, whose financial situation is somewhat better, 
severe budgetary limitations and the lack of foreign exchange have made 
it impossible for the libraries to keep up their subscriptions to foreign re- 
views, or to purchase more than a few of the best foreign works. But 
nearly all the law schools report, with repeated expressions of gratitude, 
that they receive regularly the AMERICAN JOURNAL OF INTERNATIONAL Law. 
A number report that this is the only foreign review received in this field. 
It should be added that there are several good working libraries in Paris 
in addition to the one at the Law Faculty, for instance, the one at the 
Quai d’Orsay, which was enriched by the works collected by DeGaulle while 
in London. The most useful collection used to be the Carnegie Endowment 
library at 173 Boulevard St. Germain, the only one permitting the student 
free access to the shelves. French and American scholars have always made 
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extensive use of this library, a large part of which was loaned in 1948 to 
the General Assembly at the Palais de Chaillot. The Endowment library 
was closed during the late war and has not been completely brought up to 
date since that time. 

For a generation before the second World War the remarkable dis- 
tinction and variety of its courses in international law made the Law 
Faculty at Paris the greatest center for juridical international studies in 
the world. It is unlikely that any institution has ever possessed such a 
distinguished international law faculty as that constituted by Politis, 
LeFur, Basdevant, Geouffre de La Pradelle, Gidel, and Scelle. Politis, en- 
dowed with a legal mind such as appears—to use the words of the late 
James Brown Scott—but once a century, left the Faculty years ago for a 
brilliant diplomatic career, but he continued his writing, and lectured fre- 
quently at the Institut des Hautes Etudes Internationales. He died during 
the second World War, and his last work, La Morale internationale, was 
published posthumously in the United States and Switzerland. Professor 
LeF ur, who devoted his main efforts to reviving interest in natural law, also 
passed away during the war. Professor Basdevant, dislodged by the Nazis 
in January, 1944, from his professorate, resumed after the Liberation his 
functions both at the Faculty and the Quai d’Orsay, where he served 
as Legal Adviser until elected to the International Court of Justice, 
of which he is now President. Professor de La Pradelle, although 
retired from teaching, recently published La Paix Moderne 1899-1905; 


de La Haye a San Francisco (Paris, 1947), and is president of the Institut 
international d’Etudes et de Recherches diplomatiques. He continues to 
assure the publication of the Revue générale de l’Air, the Revue inter- 
nationale de la Radioélectricité and the Nouvelle Revue de Droit inter- 


national privé. 

Professor Gidel is continuing his lectures at the Institut des Sciences 
Politiques (formerly the Ecéle des Sciences Politiques), and the Institut des 
Hautes Etudes Internationales, and is working to complete the last of the 
three volumes of his monumental Droit International de la Mer, of which 
three volumes have already appeared. Professor Scelle, noted leader of 
the sociological school of jurisprudence as applied to the law of nations, 
has just retired from the Law Faculty, but is continuing his labors as 
French member of the United Nations Commission for the Codification and 
Progressive Development of International Law. In 1948 he brought out 
his Manuel élémentaire de Droit international public. 

To replace these losses, the Paris Law Faculty during the past few years 
has appointed Professors Sibert, Bastid and Rousseau. Professor Sibert is 
now, as for many years, editor of the Revue Générale de droit international 
public, and director of the Institut des Hautes Etudes internationales 
(founded by Alvarez, de La Pradelle, and Fauchille), where so many young 
Americans studied international law between the two world wars. He is 
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working on a new edition of Fauchille’s encyclopedic work. Madame Bas- 
tid, daughter of Professor Basdevant, and author of the well-known thesis, 
Les fonctionaires internationauz, and the first woman to occupy a chair of 
international law, or for that matter any branch of law, at the University 
of Paris, is acting as adviser to the Quai d’Orsay on problems of codification. 
Finally, Professor Charles Rousseau is the author of Principes Généraux du 
droit international public, of which the first volume, Introduction et Sources 
(975 pages), was published in Paris in 1944, and the second volume is 
under preparation. 

Before leaving the activities at Paris, we should mention that Professor 
André Gros, before the war professor of international law at Toulouse, 
served as counselor to DeGaulle in London and was later appointed Legal 
Adviser to the French Foreign Office. In this capacity he has attended 
the great peace conferences held since the end of the war. 

Turning now to the faculties outside of Paris, Professor Redslob, Dean 
of the Law School at Strasbourg, published recently De l’Esprit politique 
des Allemands, and has just completed a treatise on international law. 

From Lyons Professor Guillien writes that he is working on problems 
of colonial international relations, his special interest being the Far East 
(Indo-China). The title of his forthcoming work will be Droit inter- 
national et droit colonial. 

Professor Cavaré (Rennes) has just completed an Eléments de droit 
international public, in 1500 pages, which pays particular attention to 
historical and sociological factors. Professor Réglade (Bordeaux), who 
reports that he now has 55 students as compared with 14 in 1938, has 
finished a manuscript entitled Valeur sociale et concept juridique; norme 
et technique. At Montpellier Professor Delbez is working on a general 
treatise on the United Nations. In 1947 he published an elementary 
manual on public international law. 

Professor Paul de La Pradelle (Aix-Marseilles), who during the war 
taught international law to French officers in an officers’ prison camp in 
Silesia, was repatriated in 1943 to serve as legal adviser to the French 
Delegation on the Franco-Italian Armistice Commission. He is preparing 
a volume of readings in international law and a manual of air law, his 
specialty. He recently founded an institute for juridical studies at Aix. 

Professor Berlia (Caen), is preparing for publication a study of Euro- 
pean diplomatic congresses. Professor Claude-Albert Colliard (Grenoble), 
who, like Paul de La Pradelle, taught international law while in captivity, 
recently published a collection of readings, Documents de droit inter- 
national et histoire diplomatique. Finally, Professor Fabre (Algiers) is 
working on a study of the military occupations in France (1815, 1870 and 
1940). 

A number of works on international law and relations, written by 
specialists outside the faculties, have appeared since the war, although the 
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number of such books, for obvious reasons, is considerably less than before 
the war. We may mention here only a few of these: 


Carabiber, Les juridictions internationales de droit privé, Paris, 1946; 
Barraine, La réglementation des rapports internationauz et 1’0.N.U., 
Paris, 1946; Giraud, La nullité de la politique internationale des Grandes 
Democraties (1919-1939), Paris, 1948; and Salomon, L’O.N.U. et la Paiz, 
Paris, 1948. 


From the foregoing brief survey, it is evident that the great tradition of 
French learning in the field of international juridical studies, the work 
of so many savants from Bodin to Louis Renault, is still in safe hands, and 
that the new contributions promised and soon to appear must be reckoned 
with by all students in the field. 

JOHN B. WHITTON 


THE WORK OF UNESCO ON COPYRIGHT 


The General Conference of the United Nations Educational, Scientific 
and Cultural Organization (UNESCO) at its session held at Mexico City 
in November, 1947, undertook to consider the problem of improving the 
protection of copyright on a world-wide basis, and to study the possibility 
of drawing up the text of a universal convention designed to unify the 
international system for the protection of literary, artistic and scientific 
works and to facilitate the free flow of information and culture through- 
out the world. To accomplish this purpose, it instructed the Director 
General to arrange for a comparative and critical study of copyright in 
the various countries of the world and as between countries; to codperate 
closely with the United Nations and to endeavor by all appropriate means 
to keep in touch with the current activities and accomplishments of inter- 
governmental as well as non-goverrmental organizations dealing with 
copyright. The UNESCO proposes to invite representatives of groups of 
authors, publishers, workers and the public to take part in the work of 
various committees, commissions and meetings of experts in order to co- 
operate in carrying out the plan. 

Action on the plan has now been begun by the issuance of one of the 
most comprehensive questionnaires that has ever been circulated by an 
international governmental agency. This questionnaire has gone out not 
only to national and international governmental agencies, but also to 
non-governmental organizations particularly concerned with copyright. 
The Director General requests the Member States of the United Nations 
and of UNESCO to invite the competent bodies under their control to co- 
operate closely with the Secretariat in fulfilling the requirements of the 
questionnaire. 

Modern means of disseminating intellectual production have advanced 
with giant strides, especially by technical improvements in the use of 
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films, phonograph records, radio broadcasting and television. Accordingly, 
the questionnaire requests information not only with respect to all the 
various national laws and general practices which relate to the protection 
of copyright in all its manifestations, but also requests answers to questions 
raised by the legal status of a work of art from its inception until the 
time when copyright expires. In addition to all the various problems of 
the law, whether written or unwritten, relating to copyright, the question- 
naire also includes questions which follow the stages in the life of a work, 
from the time when the author conceives his work and formulates the 
artistic idea he is going to express, down through the period of disclosure, 
publication and exploitation, to the very death of the author and the in- 
heritance of the exercise of the author’s literary and financial rights, re- 
spectively. The questionnaire gives full attention also to the case of 
foreign works, whether by foreign authors or by national authors, pub- 
lished abroad, and inquires also concerning the extent of specially favor- 
able treatment by virtue of special treaties, international conventions and 
the most-favored-nation clause. 

In connection with the general campaign for the protection of copy- 
right, the UNESCO has begun the publication in Paris of the Copyright 
Bulletin (Bulletin du Droit d’Auteur)* in both English and French, be- 
ginning with the first volume published in July, 1948. The Bulletin re- 
ports on various meetings and conferences, such as the meeting of the legal 
commission of the Congress of the International Broadcasting Organiza- 


tion, held at Brussels in February, 1948, and the Diplomatic Conference 
for the Revision of the Bern Convention, held at Brussels, June 5th to 
June 26th, 1948. The results of these meetings will be reported and com- 
mented upon in later numbers of the Bulletin, as will be presumably also 
all relevant information drawn from answers to the questionnaire. 
ArtTHurR K. KuHN 


MIDWEST REGIONAL MEETING OF AMERICAN SOCIETY OF INTERNATIONAL LAW 


The third Midwest regional meeting of the American Society of Interna- 
tional Law took place on January 29, 1949, at the headquarters of the Chi- 
eago Bar Association. The meeting was sponsored jointly with the Commit- 
tee on International and Comparative Law of the Chicago Bar Association. 
About a hundred members of the two organizations were present at the 
meeting, which began with lunch at 12:30 p.m. and continued until after 
4:00 o’clock in the afternoon. 

Professor Brunson MacChesney of Northwestern University Law School 
acted as Chairman of the meeting. A lively discussion centered around 
two papers on the general topic ‘‘An International Legal Order within 
Which the United States and the U.S.8.R. Can Live Together.’’ 


1 See Periodical Literature of International Law, this JougNAL, Vol. 43 (1949), p. 220. 


CURRENT NOTES 345 


The first speaker, Mr. David Gooder of the Chicago Bar Association, dis- 
cussed the United Nations Declaration of Human Rights and its implica- 
tions from the point of view of United States-Soviet relations. He sug- 
gested that three approaches to framing a universal bill of rights are 
possible. The first would seek agreement on philosophical fundamentals 
and deduce common rules and principles from these fundamentals. The 
second would seek the least common denominator of the rights accepted 
by the various countries. The third would try to obtain the maximum of 
agreement on specific rights in a negotiating process. The latter pro- 
cedure was adopted by the United Nations and this process disclosed the 
differences between the Western Powers and the Soviet Union in this field. 
The former emphasized traditional civil liberties assuring freedom of 
speech, press, religion and opinion, and fair trials. The Soviet repre- 
sentatives were particularly interested in social and economic rights, such 
as the right to work, to fair conditions of work, to education, and to social 
security. Mr. Gooder pointed out the difficulties which would arise in 
attempts to give practical effect to the Declaration accepted by the General 
Assembly and giving a certain measure of satisfaction to both groups. 

The second speaker was Professor Hans Morgenthau of the University 
of Chicago. He discussed the political relations between the United States 
and the Soviet Union. In his opinion, the conditions for an international 
legal order were a stable balance of power among states, and the political, 
technological, and moral conditions were today less favorable for such 
stability than they were during the period from the Thirty Years’ War 
to World War I. 

Among problems raised in the discussion which followed were the extent 
to which the Universal Declaration of Human Rights, adopted by the 
General Assembly, could be regarded as an interpretation of the obliga- 
tions concerning human rights accepted by Members of the United Nations 
in Articles 55 and 56 of the Charter; the relations of these rights to those 
defined in the United States Constitution; and the possibility of stabiliz- 
ing the political situation of the world by making the balance more complex 
through developing regional arrangements in Western Europe and else- 
where and strengthening the United Nations itself. 


REVUE HELLENIQUE DE DROIT INTERNATIONAL 


Modern Greece has always shown great interest in public and private 
international law and has produced great scholars in these fields, like 
Streit, Politis, Seferiades. Due to this interest, the Hellenic Institute of 
International and Foreign Law was founded at Athens in 1939 with the in- 
tention also of publishing a journal of international law. Now, after the 
long war years, this idea has been realized. The first two numbers (Janu- 
ary-March, April-June, 1948) of the new quarterly, Revue Hellénique de 
Droit International, have been published. 
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These numbers of the new quarterly, under the direction of the well- 
known scholars, J. Spiropoulos and P. Vallindas, contain interesting ar- 
ticles, such as those on the abuse of the veto power (Spiropoulos), on inter- 
national administration (Dendias), on the evolution of the International 
Statute of the Maritime Danube from 1938 to 1943, and others, as well as 
studies on the conflict of laws. The quarterly further includes judicial de- 
cisions, international documents and book reviews. The greater part of 
the contents is in French; but there are also many contributions in English. 

The Hellenic Institute and the Review need codperation from abroad. 
As a collaborating correspondent, this writer wants to appeal to American 
international lawyers and American institutions to extend international 
cooperation, by sending books, reprints of articles, texts of documents and 
of judicial decisions to the Secretary General, B. Lambadarios, Athens, 
Palaia Anaktora. 

It is with great pleasure that we greet the appearance of this new pub- 
lication devoted to international law, and that we present to it our best 


wishes for its future. 
JosEr L. Kunz 


HUNDREDTH BIRTHDAY OF JOSEF KOHLER 


March 9, 1949, was the 100th birthday of the great German jurist, 
Josef Kohler. He was born in Offenburg in Baden, and became a judge 
and, later, professor at the Universities in Wuerzburg and Berlin where 


he taught for the last thirty-two years of his life until 1919. He was an 
internationally recognized expert in almost all branches of jurisprudence. 
His numerous books and articles constitute lasting contributions to a pro- 
gressive development of law. In the fields of patent law and comparative 
law he was a true pioneer. In his later years he was interested in inter- 
national law and conflicts of law, and was one of the first jurists who made 
systematic research on the law of primitive peoples, especially of the 
American Continent. He published studies on the law of the Aztecs, 
various Indian tribes of North America, and the Eskimos. The bibliog- 
raphy of his books, essays and reviews, published by his son, Dr. Arthur 
Kohler, contains approximately 2,500 items. Many German and foreign 
lawyers who studied in Berlin during the period 1890 to 1919 were his 
pupils. Kohler was not only a jurist and ethnologist; he was also a suc- 
cessful poet and remarkable musician. 

Josef Kohler had well-established relations with the United States. 
He was a friend of Oliver Wendell Holmes whom he visited in Washington. 
Holmes received the honorary degree of Doctor of Laws from the Univer- 
sity of Berlin at the initiative of Kohler, who was then Dean of the Law 
School. In 1904 Kohler himself got an honorary degree from the Uni- 
versity of Chicago. He was also a friend of John H. Wigmore and Julian 
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Mack. Roscoe Pound and Ernest Hocking are his disciples. In 1930, 
eleven years after the death of Kohler, a memorandum signed by 130 out- 
standing American scholars was submitted to the League of Nations pro- 
posing to elect Dean Wigmore one of the judges of the Permanent Court 
of International Justice. To justify this suggestion, the memorandum 
stated : 


In fecundity and range of creation, Wigmore has been compared with 
the late Josef Kohler. Kohler was an authority in bankruptcy and 
patent law, something of a musician and poet, and much else. In 
many ways, Wigmore’s literary style, legal and non-legal interests and 
activities, and dynamic force are comparable to Kohler’s 


H. 


20TH YEAR OF ACADEMY OF INTERNATIONAL LAW AT THE HAGUE 


The Academy of International Law will hold its 20th annual session at 
The Hague this year, beginning on July 11 and ending on August 12, 
1949. The session will consist of lectures, delivered either in French or 
English, covering subjects of public and private international law as well 
as of international organization. Among the subjects included in the 
tentative program are the following: ‘‘The Structure of Treaties in Pres- 
ent International Practice,’’ by G. Balladore Pallieri, Professor at the 
Law Faculty of the Catholic University at Milan; ‘‘The Application of 
International Law within Composite States,’’ by Willard B. Cowles, Pro- 
fessor of International Law at the University of Nebraska Law School; ‘‘In- 
ternational Law with Regard to the Polar Regions,’’ by R. Dollot, Min- 
ister Plenipotentiary and Editor of the Revue d’Histoire Diplomatique, 
Paris; ‘‘ Validity and Non-Validity in International Law of Acts of Jurid- 
ical Significance,’ by P. Guggenheim, Professor at the Institute of Ad- 
vanced International Studies, Geneva; ‘‘Post-War Problems of Inter- 
national Law Pertaining to Private Property (World Wars I and II),”’ 
by Manfred Lachs, Head of the Juridical Department of the Polish Min- 
istry of Foreign Affairs ; ‘‘The Sphere of Exclusive National Sovereignty,’’ 
by Lawrence Preuss, Professor of Political Science at the University of 
Michigan; ‘‘General Rules of the Law on Nationality,’’ by A. Makarov, 
Honorary Professor at the University of Tiibingen; ‘‘The Law of Com- 
posite States and the Conflicts of Law and Jurisdiction to Which They 
Give Rise,’’ by P. Arminjon, Honorary Professor at the Universities of 
Geneva and Lausanne; ‘‘Recent Developments in Private International 
Law in the U. S. A.,’’ by Henry P. de Vries, Associate Professor of Com- 
parative Law at Columbia University; ‘‘The International Canals and the 
Important Sea Routes of the World,’’ by A. Siegfried, Member of the 
Académie Francaise ; ‘‘Contemporary Problems of International Law re- 
garding Industrial, Literary and Artistic Property,’’ by G. H. C. Boden- 
hausen, Professor at the University of Utrecht; ‘‘The Definition of the 
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Aggressor in Modern International Law,’’ by W. Komarnicki, former 
Dean of the Law School of the University of Wilno; ‘‘The Problem of 
Refugees and World Peace,’’ by E. Balogh, Secretary General of the In- 
ternational Academy of Comparative Law; ‘‘Problems of Aviation Law,’’ 
by R. H. Jennings, Professor at Jesus College, Cambridge. 

The Academy was opened in July, 1923, and met each summer there- 
after until 1940, when its activities were suspended for the duration of 
the war. The 1949 session is the third meeting of the Academy since the 
war, the courses having been resumed in 1947. Evidence of the greatly 
increased interest in the Academy is shown by the numbers of students 
who have attended the sessions since the war. In the summer of 1939, 
preceding the outbreak of the war, 354 students representing thirty-two 
nations attended the Academy courses. In 1947 the attendance was 500; 
and in 1948, 581, comprising students representing forty-three nations. 
It is also of interest to note that the Academy’s earlier practice of having 
lectures delivered only in French has been changed so that lectures may 
now be given in either French or English. 


NEW 


The Pan American Union announces the publication of two periodicals 
which will replace the old Bulletin of the Pan American Union. One of 
these, the Annals of the Organization of American States, published quar- 
terly, will contain the official documents of the Organization, the texts of 
treaties, the resolutions of conferences and Meetings of Foreign Ministers, 
the resolutions of the Council of the Organization, reports on the activities 
of the Pan American Union, and other related documents. The first num- 
ber, which appeared in March, contains the official documents of the 
Conference of Bogota. The other publication, entitled Americas, will be 
a monthly illustrated magazine dealing in more popular form with the 
various economic and social interests of the American States. 

The Department of International Law and Organization of the Pan 
American Union is also publishing an Inter-American Juridical Yearbook 
which will survey the developments of inter-American regional law in the 
year 1948, including leading articles, notes on current developments, sum- 
maries of articles in the American reviews and reviews of books published 
in that year. 


CHRONICLE OF INTERNATIONAL EVENTS 
For THE PERIOD NOVEMBER 1, 1948-JANUARY 31, 1949 
(Including earlier events not previously noted) 


WITH REFERENCES 


Abbreviations: A. EZ. C. O. R., U. N. Atomic Energy Commission Official Records; 
C. I. E. D., Chronology of International Events and Documents, Royal Institute of Inter- 
national Affairs; C. S. Monitor, Christian Science Monitor; Cmd., Great Britain Parlia- 
mentary Papers by Command; Cong. Rec., Congressional Record; D. ¢ S. P., Department 
of State Documents & State Papers; D. S. B., Department of State Bulletin; EZ. C. A., 
Economic Codperation Administration; EH. S. C. O. R., Uaited Nations Economie and 
Social Council Official Records; F. A. O., Food & Agriculture Organization; G. A. (III) 
O. R., Official Records of the Third Session of the U. N. General Assembly; G. B. M. S., 
Great Britain Miscellaneous Series; G. B. T. S., Great Britain Treaty Series; I. B. R. D., 
International Bank for Reconstruction and Development; I. C. H. F., International 
Children’s Emergency Fund; J. C. J., International Court of Justice; I. EZ. F. C., 
International Emergency Food Council; J. J. S., India Information Services [Press Re- 
lease]; I. M. F., International Monetary Fund; J. T. U., International Telecommunica- 
tions Union; N. Y. T., New York Times; P. A. U., Pan American Union; S. C. O. B., 
United Nations Security Council Official Records; 7. I. A. S., U. 8. Treaties and other 
International Acts Series; U. N. B., United Nations Bulletin; U. N. P. &., United 
Nations Press Release; U. P. U., Universal Postal Union. 


GENERAL * 


April, 1947 
11 NETHERLANDS—UNITED STATES. Exchanged notes at The Hague regarding 
American dead in World War II. Text: 7. I. A. 8.1777. 


16/December 21, 1948. Brazit—GreaT Britain. Signed cultural convention at Rio 
de Janeiro. London Times, June 5, 1947. Text: Brazil No. 1 (1947), Cmd. 
7134; G. B. T. S. No. 6 (1949), Cmd. 7606. Exchanged ratifications Dec. 21, 
1948. 


October, 1947 
13/March 17, 1948 CHINA—UNITED States. Exchanged notes on claims resulting from 
activities of U. S. military forces in China. Text: T. I. A. S. 1776. 


CHILE—GREAT Britain. Signed agreement at Santiago concerning military 
service. Text: G. B. T. S. No. 83 (1948), Cmd. 7580. 


February, 1948 

26 FISHERIES COUNCIL. Governments of Burma, China, France, India, Netherlands, 
Philippine Republic, United Kingdom and U. S. agreed at Baguio to establish- 
ment of Indo-Pacific Fisheries Council. Text: G. B. M. 8S. No. 9 (1948), 
Cmd. 7590. 


*See p. 360 below for United Nations and Specialized Agencies; also p. 366 and fol- 
lowing for Multipartite Conventions. 
349 
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June, 1948 

28-July 14 Most-FAvorED-NATION TREATMENT. United States signed agreements 
with the following countries and occupied zones for application of most- 
favored-nation treatment to areas under occupation or control: France, June 
28; Denmark, June 29; Austria, Belgium, Greece, Netherlands, July 2; Ice- 
land, Luxembourg, Norway and Sweden, July 3; French Military Zone of Oc- 
cupied Germany, July 9; U. 8./U. K. Zones of Occupied Germany, July 14. 
Texts: T. I. A. 'S., 1823, 1822, 1820, 1821, 1826, 1831, 1827, 1830, 1832, 1833, 
1824, 1825. 


August, 1948 

27 PHILIPPINE REPUBLIC—UNITED STaTEs. Signed agreement at Manila concern- 
ing public and private claims against U. S. for war damage in the Philippines, 
Text: T. I. A. 8. 1814. 


30 ReD Cross CONFERENCE. At final session a convention for protection of civilian 
persons in time of war was adopted. Text: Revue Internationale de la Croiz- 
Rouge, Jan., 1949. Supp., pp. 3-52. 


September, 1948 

6/13 GREAT BriTaAIn—Norway. Exchanged notes at London extending agreement for 
abolition of visas to Norwegian overseas territories. Text: G. B. T. 8. No. 7 
(1949), Cmd. 7610. 


14 Most-FAVORED-NATION TREATMENT. Belgium, Brazil, Canada, Ceylon, France, 
India, Luxembourg, Netherlands, Norway, Pakistan, South Africa, United 
Kingdom, U. 8. signed agreement at Geneva on most-favored-nation treat- 
ment for areas of western Germany under military occupation. U.N. Treaties 
& Agreements Registered, Oct., 1948, p. 6. 


20 NETHERLANDS East INDIES. Effective this date its official name became Indo- 
nesia. D. 8S. B., Dec. 12, 1948, p. 745. 


October, 1948 
2 FRANCE—UNITED States. Signed at Paris agreement regarding exchanges in 
the field of higher education. D. S. B., Nov. 21, 1948, p. 650. 


12 BuRMA—GREAT BxiTaIn. Exchanged notes at Rangoon on control of Burma’s 
expenditure in hard currency areas. Text: G. B. T. S. No. 75 (1948), Cmd. 
7560. 


26-November 10 VISA ABOLITION. Great Britain exchanged notes with the following 
countries extending visa abolition agreements to certain British overseas terri- 
tories: Denmark, Iceland, Luxembourg, Sweden, Oct. 26; Italy, Oct. 26/28; 
Switzerland, Oct. 26/29; Norway, Oct. 26/30. Texts: G. B. T. S. No. 80 
(1948), Cmd. 7577; No. 77 (1948), Cmd. 7574; No. 82 (1948), Cmd. 7579; 
No. 79 (1948), Cmd. 7576; No. 81 (1948), Cmd. 7578; No. 76 (1948) Cmd. 
7573; No. 78 (1948), Cmd. 7575. 


27/November 10 GREAT BriTAIN—Monaco. Exchanged notes at London and Monaco 
on reciprocal abolition of visas. Text: G. B. T. S. No. 86 (1948), Cmd. 7589. 


31 PERU—UNITeD Staves. Exchanged notes continuing diplomatic relations. 
D. 8. B., Dec. 12, 1948, p. 743. 
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November, 1948 

2-24 EUROPEAN EcoNoMIc CodpERATION. Loan agreements were signed as follows: 
Turkey, $30,000,000, Nov. 2; Luxembourg, $3,000,000, Nov. 17; Belgium, 
$47,000,000, Nov. 24. N. Y. T., Nov. 3, 1948, p. 1; E.C.A. Press Releases 
EIB, Nos. 9-11. 


HUNGARY—POLAND. Signed trade and payments agreement covering the period 
Oct. 1, 1948-Dee. 31, 1949. Polish Facts ¢& Figures (London), Nov. 13, 1948, 
p. 4. 


4/13 DENMARK—GREAT BRITAIN. Exchanged notes at Copenhagen extending time- 
limit for renewal of Agreement of April 22, 1948, for participation of a Danish 
contingent in occupation of Germany. Text: G. B. T. S. No. 89 (1948), Cmd. 
7593. 


4-December 23 INTERNATIONAL MILITARY TRIBUNAL (Far East). Reconvened, after 
being in recess since April 16, and delivered judgment on Premier Tojo and 24 
co-defendants. Found Japan guilty of aggression. London Times, Nov. 5, 
1948, p. 3; Nov. 10, 1948, p. 3. Rendered judgment of guilt for all defend- 
ants and sentenced 7 to death, 16 to life imprisonment and 2 to lesser prison 
terms. N. Y. T., Nov. 13, 1948, p. 9; London Times, Nov. 13, p. 4. Sentences 
were upheld on Nov. 24 by General MacArthur, who granted reprieves pend- 
ing 2 appeals to U. S. Supreme Court. London Times, Nov. 25, 1948, p. 3; 
N.Y. T., Nov. 24, p. 1, and Nov. 30, p. 1. Court decided Dee. 6 to hear argu- 
ments on its jurisdiction. N. Y. T., Dec. 7, 1948, p. 1; this JourRNAL, Vol. 
43 (1949), p. 170. On Dec. 20 Court decided it had no power to review 
action of the International Military Tribunal. WN. Y. T., Dec. 21, 1948, pp. 
1, 4; London Times, Dec. 21, p. 3; this JouRNAL, Vol. 43 (1949), p. 172. 7 
defendants were executed Dec. 22. WN. Y. T., Dec. 23, 1948, p. 1. Official 
report: p. 6. 


GREECE—ITALY. Signed treaty of friendship, commerce and navigation at San 
Remo. N. Y. T., Nov. 6, 1948, p. 4. Signed also treaty of conciliation and 
judicial settlement. London Times, Nov. 6, 1948, p. 3. 


7/11 GREAT BRITAIN—GUATEMALA. British note gave reasons for refusing U. S. 
mediation and again proposed settlement of the Belize question by the I. C. J. 
London Times, Nov. 8, 1948, p. 3; C. I. E. D., Nov. 5/18, 1948, p. 764. Guate- 
malan reply rejected proposal of decision by the Court solely on a legal basis, 
and offered 3 alternatives. Summary: C. I. E. D., Nov. 19/Dec. 9, 1948, p. 801. 


8-January 31, 1949 IsRaELI REcoGNITION. Granted as follows: Honduras, Nov. 8; 
Bulgaria, Nov. 26; Canada, de facto, Dec. 24; Cuba, Jan. 14; Switzerland, 
de facto, and Australia, de jure, Jan. 28; Great Britain, de facto; Belgium, 
Luxembourg, Netherlands, New Zealand, Jan. 29. N. Y. T., Nov. 9, 1948, p. 
14; Nov. 28, p. 3; Dec. 25, p. 2; Jan. 15, 1949, p. 6; Jan. 25, p. 1; Jan. 29, 
p. 6; Jan. 30, pp. 1, 3; London Times, Dec. 28, 1948, p. 4; Jan. 31, 1949, p. 
4. U.S. granted de jure recognition on Jan. 31. Text of statement: N. Y. T., 
Feb. 1, 1949, p. 1, London Times, Feb. 1, p. 4; D. S. B., Feb. 13, p. 205. 


AustriA—ITALY. Signed 2 conventions: to facilitate interchange of goods and 
persons between Austrian and Italian Tyrol, and to strengthen political and 
economic ties. London Times, Nov. 10, 1948, p. 3. 
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CANADA—UNITED States. U. 8. announced agreement to refer certain matters 
in connection with the Passamaquoddy Tidal Power Project to International 
Joint Commission (U. 8S. and Canada). Terms of reference: D. S. B., Nov. 
21, 1948, p. 648. 


NorRwAay—UNITED States. Exchanged ratifications at Washington of Hanne. 
vig-Jones claims convention of March 28, 1940. D. S. B., Nov. 21, 1948, pp. 
646-647. 


DENMARK—GREAT BRITAIN. Exchanged notes at London extending Monetary 
Agreement of Aug. 16, 1945, to the Faroe Islands. Text: G. B. T. S. No. 
88 (1948), Cmd. 7592. 


GERMAN OccuPATION (U. S. Zone). Military Government released text of Law 
No. 75 on reorganization of German coal, iron and steel industries. Text: 
D. S. B., Dec. 5, 1948, pp. 704-705. 


ITALY—TuRKEY. Signed at Rome trade treaty providing that any eventual 
balance in favor of either signatory may be transferred to any country par- 
ticipating in Marshall plan for purchase of goods there. N. Y. T., Nov. 11, 
1948, p. 13. 


Rune. U.S. and U. K. Military Governments turned over to German authori- 
ties temporary and limited control of administration of coal, iron and steel 
industries. N. Y. T., Nov. 11, 1948, p. 1; London Times, Nov. 11, 1948, p. 4. 


11-December 28 Ruur. Representatives of U. S., U. K., France, Belgium, Nether- 
lands and Luxembourg met in Paris to consider establishment of interna- 
tional authority to control disposition of industries in area. London Times, 
Nov. 12, 1948, p. 3. Secretary Marshall announced Nov. 24 future French 
participation in Anglo-American groups which will supervise transfer of coal 
and industries. London Times, Nov. 26, 1948, p. 4; N. Y. T., Nov. 25, 1948, 
p. 1. Text: p. 2; D. S. B., Dec. 5, 1948, pp. 703, 715. Plan was announced 
for creation of international authority consisting of U. 8., U. K., the Bene- 
lux countries and representatives for western Germany. N. Y. T., Dec. 29, 
1948, p. 1. Text of draft agreement: p. 6; London Times, Dec. 29, 1948, p. 
3; D. 8. B., Jan. 9, 1949, pp. 46-52. Text of communiqué: pp. 43-45. 


CZECHOSLOVAKIA—POLAND. Signed convention regarding transit of goods. Pol- 
ish Facts & Figures (London), Dec. 11, 1948, p. 4. 


PROPERTY. Department of State announced all claims under Military Govern- 
ment Law No. 59 on restitution of identifiable property in U. S. zone of Ger- 
many must be filed before Dec. 31, 1948. D. S. B., Nov. 21, 1948, p. 646. 
Text of law promulgated Nov. 10, 1947: This JourNaL, Supp., Vol. 42 (1948), 


ARGENTINA—BULGARIA. Announced reéstablishment of diplomatic relations, 
severed in Jan., 1944. N.Y. T., Nov. 14, 1948, p. 6. 


BELGO-LUXEMBOURG ECONOMIC UNION—POLAND. Signed at Brussels trade agree- 
ment for 1949. Polish Facts § Figures (London), Nov. 20, 1948, p. 4; 
C. I. EB. D., Nov. 5/18, 1948, p. 755. 
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15—December 17 EUROPEAN ECONOMIC COOPERATION ORGANIZATION. Announcement 
was made that Benelux countries had submitted memorandum on future poli- 
cies. N. Y. T., Nov. 16, 1948, p. 8. 2d memorandum was submitted Dee. 17. 
Principal points: C. I. Z. D., Dec. 10/21, 1948, p. 827. British memorandum, 
relating to economic affairs in the period 1949-1953, was presented to Parlia- 
ment in December. Text: Cmd. 7572. 


18 NosBeL PEACE PrizE. Norwegian Storthing’s Committee announced no peace 
prize would be awarded. WN. Y. T., Nov. 19, 1948, p. 29; London Times, Nov. 
19, 1948, p. 4. 


18/26 PHILIPPINE REPUBLIC—UNITED States. Exchanged ratifications of Consular 
Convention, signed March 14, 1947. Proclaimed by President Truman on Nov. 
26. D. 8S. B., Dec. 19, 1948, p. 779. 


18-22 Eaypt—UNITED States. Egyptian authorities boarded U. 8. Victory Ship Fly- 
ing Trader, bound for Palestine, and confiscated part of cargo, claiming vio- 
lation of Egypt’s blockade of Palestine. U. S. ordered formal protest to 
Egyptian Government. N. Y. T., Nov. 19, 1948, p. 55; Nov. 22, 1948, p. 43; 
Nov. 23, 1948, p. 59. 


MEXxICO—UNITED STATES. Announced Mexico’s payment of $2,500,000, the 7th 
annual installment due under claims convention of Nov. 19, 1941. D. S. B., 
Nov. 28, 1948, p. 679. 


BULGARIA—UNITED STaTEs. U.S. delivered note accusing Bulgaria of abandon- 
ing ‘‘final pretense’’ of democracy, contrary to Peace Treaty of Feb. 10, 1947. 
N.Y. T., Nov. 23, 1948, p. 1. Text: p. 9. 


CZECHOSLOVAKIA—HunGARY. Signed 5-year trade agreement at Prague. C. J. 
E. D., Nov. 19/Dee. 9, 1948, p. 790. 


FRANCE—RUMANIA. Rumania announced denunciation of cultural treaty of 
March, 1939. N. Y. T., Nov. 21, 1948, p. 77. 


GREAT BRITAIN—IRELAND. Prime Minister Attlee announced his Government’s 
view on relationship between the countries when Republic of Ireland bill comes 
into force. London Times, Nov. 26, 1948, p. 4. ' 


GREAT BRITAIN—ITALY. Exchanged notes at Rome abrogating and replacing the 
Sterling Payments Agreement of April 17, 1947. Text, with annex: G. B. T. S. 
No. 87 (1948), Cmd. 7587. 


KorEAN RECOGNITION (Peoples’ Republic). Granted by Bulgaria. WN. Y. T., 
Nov. 27, 1948, p. 3. 


CHINA—UNITED STATES. Exchanged ratifications at Nanking of Treaty of 
Friendship, Commerce and Navigation, signed Nov. 4, 1946. D. S. B., Dee. 
12, 1948, p. 754. U.S. made a reservation. Texts of treaty and reservation: 
T. I. A. 8. 1871; this JouRNAL, Supp., Vol. 43 (1949), pp. 27-52. 


30 GERMAN OccuPATION (Berlin—Soviet Sector). Social Unity Party elected city 
government, including Friedrich Ebert as head. U.S. Military Governor pro- 
tested. N. Y. T., Dec. 1, 1948, pp. 1, 4. 


30/December 15 Huncary—Unirep States. U. 8. protested Hungarian action in 
taking over management and control of all assets and rights of Hungarian- 
American Oil Co. and MAORT Gas Trading Co. N. Y. T., Dec. 3, 1948, p. 3. 
Text: D. S. B., Dee. 12, 1948, pp. 736-738. Extracts of Hungarian reply: 
N. Y. T., Dec. 16, 1948, pp. 1, 9. 
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December, 1948 
1 AUSTRIA—HUNGARY. Hungary denounced 1926 agreement governing local fron- 
tier traffic, effective March 1, 1949. London Times, Jan. 18, 1949, p. 3. 


GREAT BRITAIN—UNITED STATES. Exchanged notes at London for duty-free 
treatment of American relief goods. G. B. T. S. No. 85 (1948), Cmd. 7583. 


1-18 West INDIAN CONFERENCE. Third session held at Guadeloupe, French West 
Indies. Provisional agenda: D. S. B., Sept. 5, 1948, p. 299. Recommended es- 
tablishment of machinery to codrdinate applications made by local govern- 
ments for loans from I. B. R. D., and study of territorial tariffs with a view 
to reduction. Other recommendations: N. Y. T., Dee. 19, 1948, p. 21. Report 
on session: D. S. B., Feb. 20, 1949, pp. 221-226. 


ARGENTINA—ITALY. Signed at Rome a protocol of friendship and collaboration. 
N. Y. T., Dec. 5, 1948, p. 36; London Times, Dec. 6, 1948, p. 4. 


5-31 INDONESIA. Premier Hatta of Indonesian Republic reported it was impossible to 
continue peace talks. N. Y. T., Dec. 6, 1948, p. 11. Dutch troops seized Jogja- 
earta and Republican leaders. N. Y. T., Dec. 20, 1948, p. 1; London Times, 
Dec. 20, 1948, p. 4. U.S. suspended Marshall plan aid to Dutch-held areas pend- 
ing clarification of situation. N. Y. T., Dec. 23, 1948, p. 1. Military action in 
Java ended Dec. 31, according to Dutch announcement of Jan. 2. WN. Y. T,, 
Jan. 1, 1949, p.1. Articles: U. N. B., Jan. 15, Feb. 1, 1949, pp. 69-77, 115-117. 


ARGENTINA—HunGARY. Signed trade agreement at Buenos Aires. N. Y. T., 
Dec. 7, 1948, p. 24. 


Suez CANAL. Egyptian Minister of Commerce and Industry announced in the 
Senate that Egypt would require Suez Canal Company to comply with new 
law under which 40% of its directors must be Egyptian and that company 
would be sued if it did not comply. Company claims exemption due to its 
international status and may take case to J. C. J. London Times, Dec. 6, 
1948, p. 3; Dee. 8, p. 3. 


6—January 19, 1949 Prace TREATY (Austrian). Identic Austrian notes to U. &., 
U. K., France and U.S.S.R. asked resumption of treaty negotiations suspended 
last May 20. London Times, Dec. 7, 1948, p. 3. Text of U. S. announcement of 
reply: D. S. B., Dec. 19, 1948, p. 777. U. K. approved Dec. 7, France approved 
Dec. 16. N. Y. T., Dec. 9, 1948, p. 5; Dec. 17, 1948, p. 8. U. 8. formally 
proposed Dec. 24 that talks reopen in London Feb. 7. Russia agreed Jan. 19. 
N. Y. T., Dec. 25, 1948, p. 4; D. S. B., Jan. 9, 1949, p. 52; N. Y. 7., Jan. 21, 
1949, p. 10. 


ARGENTINA—POLAND. Signed trade agreement at Buenos Aires. WN. Y. T., Dec. 8, 
1948, p. 3. 


7-11 Rumania—Unitep States. Exchanged notes Dec. 7 and 10 concerning recall 
of U. S. military attaché and counselor of Legation. Each country asked re- 
call of two diplomats of the other country. WN. Y. T., Dec. 12, 1948, pp. 1, 41; 
London Times, Dec. 13, 1948, p. 3. Text of notes: D. S. B., Dec. 26, 1948, 
p. 809; N. Y. T., Dee. 12, 1948, p. 41. 


Customs UNION. Announcement was made that Economic Committee of Euro- 
pean Customs Union Study Group at its 4th meeting, held in Brussels, recom- 
mended in its report that more customs unions in Europe be set up. Delegates 
from 14 European countries and observers from 5 were present. Suggestions 
made: London Times, Dec. 9, 1948, p. 3. 
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KorEA—UNITED STATES. Signed economic aid agreement at Seoul. WN. Y. 7., 
Dee. 11, 1948, p. 1; D. S. B., Dec. 19, 1948, p. 778. Text: Dept. of State Press 
Release, Dec. 10, 1948, No. 999; Voice of Korea, Jan. 15, 1949, pp. 2-4. 


CANADA—NEWFOUNDLAND. Signed at Ottawa terms of union by which New- 
foundland will become a province. N. Y. T., Dec. 12, 1948, p. 1; London 
Times, Dec. 13, 1948, p. 4. Text: Cmd. 7605. 


ITALY—PHILIPPINE REPUBLIC. Signed treaty of friendship at Manila. WN. Y. T., 
Dec. 12, 1948, p. 12. 


ITaLy—Soviet Russia. Signed series of trade and reparations agreements, in- 
cluding a treaty of commerce and navigation. N. Y. T., Dee. 15, 1948, p. 1; 
Moscow News, Dec. 14, 1948, p. 3. 


PRISONERS OF WAR. Russia notified General MacArthur it would be necessary 
to suspend repatriation of Japanese prisoners during winter, due to climatic 
and icing conditions. N. Y. T., Dec. 12, 1948, p. 2; D. S. B., Dec. 26, 1948, 
p. 810. 


Costa RicA—NIcARAGUA. Costa Rican Ambassador in Washington invoked Inter- 
American Reciprocal Assistance Pact, calling on signatories to protect his 
country from attack allegedly launched from Nicaragua. N. Y. T., Dee. 12, 
1948, pp. 1, 13. Council of Organization of American States voted Dec. 14 
to call meeting of Foreign Ministers and named Commission of Inquiry. 
Text: U. N. Doc. 8/1171. U. S., Brazil, Colombia, Mexico and Peru were 
named to commission. Peru withdrew its member the 17th. WN. Y. T., Dec. 16, 
1948, pp. 1, 18; Dec. 18, 1948, p. 6. Council of the Organization adopted Dee. 
24 resolution calling for cessation of hostile acts. N. Y. T., Dee. 25, 1948, 
p. 1. Text: U. N. Doc. 8/1172. Commission of military experts was named 


the 28th by Council to see that peace is kept. U.S., Brazil, Colombia, Mexico 
and Paraguay were named. Costa Rica asked sanctions against Nicaragua. 
N. Y. T., Dec. 29, 1948, p. 14. 


InDIA—RuMANIA. Announced decision to establish diplomatic relations at lega- 
tion level. N.Y. T., Dec. 14, 1948, p. 25; J. I. S. No. 3845/JS, p. 12. 


Norway—Soviet Russia. Signed 3-year trade agreement. N. Y. T., Dec. 15, 
1948, p. 8. 


DENMARK—POLAND. Signed l-year trade agreement at Warsaw. Polish Facts 
& Figures (London), Jan. 1, 1949, p. 7. 


GERMAN OCCUPATION (Cultural Agreement). Cultural agreement with France 
for the Saar was signed at Saarbriicken, providing for exchange of teachers 
and professors and requiring study of French language in schools. C. I. E. D., 
Dee. 10/21, 1948, p. 836. 


GREAT BRITAIN—SPAIN. Signed sterling payments agreement. Text: G. B. T. S. 
No. 90 (1948), Cmd. 7596. 


Soviet Russta—UNItTEeD States. Acting Secretary of State Lovett announced 
Russia had agreed to return 31 naval vessels on loan during war. N. Y. T., 
Dec. 16, 1948, p. 1. 


ITaALY—UNITED STaTes. Signed agreement at Rome on student exchanges, au- 
thorized by Fulbright Act. N. Y. T., Dec. 19, 1948, p. 4; D. S. B., Dec. 26, 
1948, p. 809. 
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JAPANESE OccuPATION. U. S. ordered program for economic stabilization to be 
carried out by Japanese Government. N. Y. T., Dec. 18, 1948, pp. 1,5; D. 8. B., 
Jan. 9, 1949, p. 60. 


BELGIUM—GREECE. Announced trade agreement concerning £3,700,000 worth of 
goods. C. I. E. D., Dec. 10/21, 1948, p. 826. 


HunGary—ITaLy. Signed commercial agreement for 1949. WN. Y. T., Dec. 21, 
1948, p. 21; C. I. HE. D., Dec. 10/21, 1948, p. 845. 


AMERICAN REpuBLics. U. 8. Department of State issued statement deploring 
use of force in overthrow of governments. Text: N. Y. T., Dec. 22, 1948, p. 
13; D. S. B., Jan. 2, 1949, p. 30. 


CryLon—InpiA. Signed air transport agreement at New Delhi. J. I. S. No. 
3847/JS. 


GERMAN OCCUPATION (Berlin). Anglo-French-U. 8. Military Governments set 
up Kommandatura on 3-Power basis, with Russia free to join at any time. 
N. Y. T., Dec. 22, 1948, pp. 1, 16; London Times, Dec. 22, 1948, p. 4. 


IRELAND. President signed Republic of Ireland Bill which severs tie with 
British Commonwealth. WN. Y. T., Dec. 22, 1948, p. 11. 


EconoMic CoOPERATION. With Department of State concurrence, E. C. A. cut 
off further Marshall Plan aid to Dutch-held areas in Indonesia pending clari- 
fication of the situation. WN. Y. T., Dec. 23, 1948, p. 1. 


War CrimMes. Announcement was made that Ethiopia had sent notes to Great 
Britain, France, U. S. and U.S.S.R. demanding surrender as war criminals of 
Marshals Graziani and Badoglio. C. I. E. D., Dec. 22, 1948/Jan. 6, 1949, p. 6. 


CANADA—UNITED States. Exchanged notes in Washington providing for tem- 
porary emergency diversion for power purposes of water from the Niagara 
area. Text: D. S. B., Jan. 16, 1949, p. 85. 


GREAT BRITAIN—YvGOSLAVIA. Signed 3 agreements on short-term trade, com- 
pensation for nationalized and expropriated British property in Yugoslavia, 
and money and property. Texts: G. B. T. S. Nos. 2-4 (1949), Cmd. 7600- 
7602. 


Wark CRIMES. Chinese Communist radio broadcast list of 45 Government and 
military leaders, including Generalissimo and Mme. Chiang Kai-shek, declared 
to be war criminals. N. Y. T., Dec. 26, 1948, p. 1. 


Antarctic Recions. In response to U. S. notes of Aug. 28 suggesting inter- 
national control, Chile and Argentina thought no agreement could be reached; 
Norway expected some difficulty; France, Australia and New Zealand made no 
reply; Great Britain welcomed suggestion. London Times, Dec. 28, 1948, p. 3. 


EUROPEAN ECONOMIC COOPERATION ORGANIZATION. Met in Paris. Approved re- 
quest for about $4,300,000,000 for 1949/50, approximately $700,000,000 less 
than the previous year, and adopted progress report. London Times, Dee. 29, 
1948, p. 3; Jan. 1, 1949, p. 4; N. Y. T., Dec. 31, 1948, p. 6. 


Soviet Russia—SweEDEN. Sweden asked Russia to indicate clearly existence of 
a sea frontier 12 nautical miles from the nearest coastline, because of frequent 
apprehension of Swedish fishing vessels. London Times, Dec. 3, 1948, p. 4. 


356 

21 


CHRONICLE OF INTERNATIONAL EVENTS 357 


FRANCE—POLAND. Signed at Paris trade agreement for 1949, renewing that of 
Aug. 21, 1947. N. Y. T., Dec. 31, 1948, p. 5; London Times, Dec. 31, 1948, 
p. 4. 

31 BELGIUM—ITALY. Signed commercial agreement at Brussels for 1949. N. Y. T., 

Jan. 1, 1949, p. 5. 


31 KOREAN OCCUPATION (Soviet Zone.) Russia announced complete evacuation of 
Soviet forces, as of Dec. 25. N.Y. T., Dee. 31, 1948, p. 4. 


31/January 15, 1949 INDIA—PAKISTAN. India announced end of fighting in Kashmir 
under truce agreement effective one minute before midnight Jan. 1. London 
Times, Jan. 3, 1949, p. 4; U. N. B., Jan. 15, 1949, p. 59; NW. Y. T., Jan. 2, 
1949, p. 1. Text: p. 18. Army chiefs confirmed Dec. 31 arrangement. C. J. 
E. D., Jan. 7/20, 1949, p. 48. 


31-January 25, 1949 CHINA. Generalissimo Chiang’s annual message stated willing- 
ness of Central Government to discuss with Communists means to end war. 
N.Y. T., Jan. 1, 1949, p. 1. Text: p. 4. Communist leader, Mao Tze-tung, re- 
jected peace bid. N. Y. T., Jan. 15, 1949, pp. 1, 4. Summary of Communists’ 
eight conditions for peace: London Times, Jan. 15, 1949, p. 4; N. Y. 7., Jan. 
23, 1949, p. 5. The Generalissimo turned over leadership Jan. 21 to Vice 
President General Li Tsung-jen. N. Y. T., Jan. 22, 1949, p. 2. Text of 
message: p. 2. Text of Peiping surrender agreement released Jan. 22 by leader 
of Nationalist forces: N. Y. T., Jan. 23, 1949, p. 5. Communists agreed to 
Nationalist Government’s plea for peace negotiations. London Times, Jan. 
26, 1949, p. 3. 


January, 1949 
1/18 KoREAN RECOGNITION. Full recognition granted by U. S. and Great Britain. 
London Times, Jan. 3, 1949, p. 3; Jan. 19, p. 3; N. Y. T., Jan. 2, 1949, p. 1; 
Jan. 19, p. 9. Text of U. S. announcement: D. S. B., Jan. 9, 1949, pp. 59-60. 


3/9 PRISONERS OF WAR. U.S., U. K. and France in parallel notes asked U.S.S.R. for 
information on all German prisoners not yet returned. N.Y. T., Jan. 4, 1949, p. 
1. Text of U. S. note: D. S. B., Jan. 16, 1949, pp. 77-78. Tass news agency 
stated most prisoners would be repatriated during the year. London Times, 
Jan. 5, 1949, p. 3. Russian statement of the 9th alleged Western Powers were 
retaining large numbers of prisoners for forced labor or handing them over 
to Belgium and other countries. London Times, Jan. 10, 1949, p. 3. 


GERMAN OccupPATION. U. S. and U. K., exchanged notes renewing for three 

months from Dec. 31, 1948, agreement of Dec. 2, 1946 (revised Dec. 17, 
1947), providing for bizonal economic fusion. N. Y. T., Jan. 5, 1949, p. 12. 
Text: D. S. B., Jan. 16, 1949, pp. 76-77. 


6 INDONESIA—NETHERLANDS. Queen Juliana broadcast renewed pledge of free elec- 
tions and partnership in a sovereign government. Extracts: N. Y. T., Jan. 7, 
1949, p. 10. 


10 InDIA—IRELAND. Announced diplomatic relations would be established at an 
undetermined date. N. Y. T., Jan. 11, 1949, p. 7; I. I. 8. No. 3853/GA, p. 5. 


14 GREAT BRITAIN—POLAND. Signed 5-year trade and financial treaty at Warsaw. 
N. Y. T., Jan. 15, 1949, p. 8. Signed also agreement for release of Polish 
property in U. K. and U. K. property in Poland. London Times, Jan. 15, 

1949, p.4. Texts: G. B. T. 8S. Nos. 15 and 10 (1949), Cmd. 7628 and 7627. 
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ITaLy—UNnNItTep States. U.S. made payment of $22,000,000 in final settlement 
for work done by Italian war prisoners in U. S. Prior payment in April, 
1948, was for more than $4,000,000. N. Y. T., Jan. 15, 1949, p. 5; D. S. B., 
Jan. 23, 1949, p. 116. 


14/29 North ATLANTIC TREATY. U. S. Department of State’s policy statement de- 


clared Soviet Union’s policy necessitated formation of such a pact. N. Y. T., 
Jan. 15, 1949, p. 1. Text: p. 7. Soviet Ministry of Foreign Affairs issued 
statement on pact. Text: U.S.S.R. Information Bulletin, Feb. 11, 1949, pp. 
79-87. 


PoLtanD—Soviet Russia. Signed trade protocol for 1949. Polish Facts ¢ 
Figures (London), Jan. 22, 1949, p. 2; Moscow News, Jan. 18, 1949, p. 2. 


ETHIOPIA. Cairo newspapers published terms of declaration by Emperor of 
Ethiopia granting full equality to Moslem subjects. N. Y. T., Jan. 18, 1949, 
p. 6. 


GERMAN OccUPATION. Tripartite Military Security Board was established to 
prevent rebirth of militaristic spirit in Germany. London Times, Jan. 18, 
1949, p. 4; N. Y. T., Jan. 18, 1949, p. 1. Text of directive: p. 8; D. S. B., 
Feb. 13, 1949, pp. 195-197. Representatives of the three Powers met in Lon- 
don to discuss occupation statute. London Times, Jan. 18, 1949, p. 4. Out- 
line of two sections under discussion: N. Y. T., Jan. 28, 1949, p. 14. 


ANTARCTIC REGIONS. British Foreign Office announced that Argentina, Chile and 
U. K. would send no warships to the area for 1948/49, summer season in order 
to avoid any misunderstanding which might affect friendly relations. N. Y. T., 
Jan. 19, 1949, p. 8. Text: London Times, Jan. 19, 1949, p. 4. U. S. made 
similar announcement. D. S. B., Jan. 30, 1949, p. 149. 


20-23 INDONESIAN CONFERENCE. Delegates from 19 Asiatic countries resolved to ask 


U.N. Security Council to order complete independence of Indonesia by end of 
1949 and to recommend to Council that Dutch troops be ordered to withdraw im- 
mediately to lines held Dee. 18 last. WN. Y. 7., Jan. 21, 1949, p. 1. 6-point 
plan under discussion: London Times, Jan. 21, 1949, p. 4. Other resolutions 
adopted: that nations present should study possibilities for regional arrange- 
ments; consultation through normal diplomatic channels and instruction of 
representatives at U. N. to consult together on Indonesian question. WN. Y. T., 
Jan. 23, 1949, pp. 1, 4. Texts of resolutions: U. N. Docs. 8/1222 and Add. 
1. Text of resolution on Indonesia: N. Y. T., Jan. 24, 1949, p. 3. Short ac- 
count of session: London Times, Jan. 24, 1949, p. 3; J. I. S. No. 3856/GA. 


CZECHOSLOVAKIA—POLAND. Signed at Warsaw agreement on legal assistance in 
both civil and criminal matters. Polish Facts g Figures (London), Jan. 29, 
1949, p. 5. 


Ext SALVADORAN RECOGNITION. Granted by U. 8S. WN. Y. T., Jan. 22, 1949, p. 
5; D. S. B., Jan. 30, 1949, p. 150. 


REPARATIONS (German). In order to further European economic recovery U. K. 
and France have agreed in principle to retention of about 117 western Ger- 
man industrial plants previously scheduled for dismantling. N. Y. T7., Jan. 
22, 1949, p. 4. 
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VENEZUELAN RECOGNITION. Granted by U. 8S. and Panama. WN. Y. T., Jan. 22, 
1949, p. 5. Text of U. S. and Venezuelan notes: D. S. B., Feb. 6, 1949, pp. 
172-173. 
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22 CusToMs UNION. Final report of Joint French-Italian commission recommended 
a customs and economic union. JN. Y. T., Jan. 23, 1949, p. 12. 


22-30 SCANDINAVIAN CONFERENCE. Prime Ministers of Sweden, Norway and Denmark, 
military experts and some members of their parliaments met Jan, 22-24 in 
Copenhagen to discuss mutual defense and attitude toward proposed Atlantic 
pact. Summary of statement: London Times, Jan. 25, 1949, p. 4. Talks were 
held in Oslo the 29th and 30th. Official communiqué announced inability to 
agree at present on formation of independent defensive pact. London Times, 
Jan, 31, 1949, p. 4; N. Y. T., Jan. 31, 1949, pp. 1, 4. Text: p. 4. 


24 MExIcoO—UNITED States. Signed convention at Mexico City for establishment 
of International Commission for Scientific Investigation of Tuna. D. S. B., 
Feb. 6, 1949, p. 174. Text: Dept. of State Press Release, Jan. 25, 1949, 
No. 53. 


24/31 CANADA—UNITED STATES. Exchanged notes in Washington on ways to speed 
plane search, rescue operations, ete. Text: D. S. B., Feb. 13, 1949, p. 201. 


25 EconoMic ASSISTANCE (Soviet Bloc). Soviet Russia announced formation of Eco- 
nomic Council composed of the U.S.S.R., Poland, Bulgaria, Hungary, Rumania, 
and Czechoslovakia, which will pool resources and technical knowledge. Other 
nations in sympathy with principles of Council may participate. N. Y. T., 
Jan. 26, 1949, p. 1. Text of statement: p. 16; U.S.S.R. Information Bulletin, 
Feb. 11, 1949, p. 66; Polish Facts § Figures (London), Jan. 29, 1949, p. 1. 


26 PoLAND—RvuMANIA. Signed at Bucharest Treaty of Mutual Assistance, Friend- 
ship and Cooperation. N. Y. T., Jan. 27, 1949, p. 5; London Times, Jan. 27, 
1949, p.4. Text: Polish Facts § Figures (London), Feb. 5, 1949, p. 1. 


26 WHEAT CONFERENCE. Opened at Washington Jan. 26 with 50 nations repre- 


sented, including Argentina and U.S.S.R. WN. Y. T., Jan. 27, 1949, p. 5. 


26-February 8 FISHERIES CONFERENCE. Conference on International Convention for 
Conservation of the Northwest Atlantic Fisheries met at Washington. N. Y. T., 
Jan, 26, 1949, p. 14. Text of Final Act and draft convention: Dept. of State 
Press Release, Feb. 24, 1949, No. 108. 


Economic CoOPpERATION. Austria and Hungary announced conclusion of barter 
agreement under auspices of E. C. A., and negotiation of similar agreements 
with Poland and Rumania. N. Y. T., Jan. 28, 1949, p. 10; London Times, Jan. 
28, 1949, p. 3. 


FINLAND—UNITED States. U. 8. Advisory Commission on Educational Ex- 
change recommended that future payments by Finland on its World War I 
indebtedness be dedicated to education in U. S. of Finnish citizens and to pro- 
vision of American educational materials for use in Finland. D. S. B., Feb. 
6, 1949, p. 171. 


WESTERN EUROPEAN UNION. Consultative Council agreed to create a Council 
of Europe, consisting of one committee of government ministers, meeting in 
secret and able to make binding decisions, and another committee, an advisory 
consultative body representing national parliaments of Europe. N. Y. 7., Jan. 
29, 1949, pp. 1, 2. Texts of communiqué and 2 statements: p. 2; London 
Times, Jan. 29, 1949, p. 4. 


TRANS-JORDANIAN RECOGNITION. U. S. granted recognition de jure. N. Y. T., 
Feb. 1, 1949, p. 1; London Times, Feb. 1, 1949, p. 4; D. S. B., Feb. 18, 1949, 
p. 205. 
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UNITED NATIONS AND SPECIALIZED AGENCIES 
January, 1948 


12-October 12 U.N. Korean CoMMIssION. Text of report for the period: G. A. (III) 
O. B., Supp. No. 9; U. N. Doc. A/575 and Add. 1-4. 


July, 1948 
1—December 31 TRIESTE (FREE TERRITORY). Reports of administration of U. K./U.S. 
zone of Free Territory: U. N. Docs. 8/1174; 1242. 


10-January 10, 1949 Economic COMMISSION FoR LATIN AMERICA. Text of interim 
report of Executive Secretary of Commission for the period: U. N. Doc. 
E/1099 (E/CN.12/80). 


September, 1948 

25-January 5, 1949 U. N. KasHMiR CoMMISSION. Text of interim report for the 
period: U. N. Doc. 8/1196. Article on its work: U. N. B., Dec. 15, 1948, pp. 
1032-1036. 


November, 1948 

1 TRIESTE (FREE TERRITORY). Yugoslav representative on Security Council trans- 
mitted annual report of Yugoslav Army Military Government on administra- 
tion of Yugoslav Zone. Text: U. N. Doc. S/1066. 


U. N. INTERNATIONAL LAw COMMISSION. General Assembly elected 15 members, 
including Manley O. Hudson (U. S.). List: N. Y. T., Nov. 4, 1948, p. 26; 
U. N. B., Dec. 1, 1948, p. 981. 


3-—December 12 U.N. GENERAL ASSEMBLY. Approved resolution calling on Big Five 
to try to settle differences and agree on terms of peace treaties for Germany 
and Japan. N. Y. T., Nov. 4, 1948, p. 1. Text: U. N. B., Nov. 15, 1948, 
p. 895. Adopted resolution Nov. 4 continuing Atomic Energy Commission 
and calling on Big Five and Canada to hold private talks with view to break- 
ing deadlock. N. Y. T., Nov. 5, 1948, p. 1; London Times, Nov. 5, 1948, p. 
4; U. N. B., Dec. 1, 1948, p. 980. Text: D. 8. B., Nov. 14, 1948, p. 606. 
Joint note of Nov. 13 from Secretary General and President of Assembly to 
heads of Big Four Governments called for immediate conversations to settle 
Berlin dispute. U.N. B., Dec. 1, 1948, p. 955; N. Y. T., Nov. 14, 1948, p. 1. 
Text: p. 3; D. S. B., Nov. 28, 1948, p. 655. Soviet reply asked that heads 
of states settle question. Text: p. 3; U. N. P. R. GA/397. Texts of U. S., 
U. K. and French replies, and joint Evatt-Lie statement: N. Y. T., Nov. 18, 
1948, p. 4. Text of U. S. reply: D. S. B., Nov. 28, 1948, p. 656. Approved 
agreement Nov. 18 bringing I. R. O. into relationship as specialized agency. 
N. Y. T., Nov. 19, 1948, p. 14. Adopted resolution on progressive development 
of trust territories. Text: U. N. Doc. T/228. Rejected Russian resolution for 
a 1/3 cut in armaments and prohibition of atomic bomb. D. 8. B., Nov. 21, 
1948, p. 635; U. N. B., Dee. 15, 1948, pp. 1023-1024; N. Y. T., Nov. 20, 1948, 
p. 1. Main points: pp. 1, 3. Adopted resolution recommending Security 
Council pursue study of regulation and reduction of conventional armaments and 
armed forces by means of Commission for Conventional Armaments, and make 
a report, not later than its next regular session, on effect given this recommen- 
dation. Text: U. N. Doc. 8/1216. Approved immediate advance of $5,000,000 
to aid Palestine refugees. U. N. P. R. GA/407. Adopted resolution Nov. 26 
concerning relationship of South West Africa to trusteeship system. Text: 
N. Y. T., Nov. 27, 1948, p. 6; U. N. B., Dec. 15, 1948, p. 1043. Adopted 
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resolution the 27th calling on Albania, Bulgaria and Yugoslavia to cease 
helping Greek guerrilla forces. London Times, Nov. 29, 1948, p. 4; N. Y. T., 
Nov. 28, 1948, p. 1. Text: p. 4; D. S. B., Dec. 5, 1948, p. 696. Continued 
Balkan Committee for 1949. U. N. B., Dec. 15, 1948, p. 1017. Texts of 
resolutions on Special Committee on Balkans: D. S. B., Dec. 12, 1948, p. 
722. Voted Dec. 3 to continue Interim Committee until next regular ses- 
sion. N. Y. T., Dec. 4, 1948, p. 2; D. S. B., Dec. 5, 1948, p. 697; U. N. B., 
Dec. 15, 1948, p. 1047. Adopted resolution asking opinion of I. C. J. on 
question of reparation for injuries suffered in the service of the United 
Nations. pp. 1051-1052. Postponed consideration of disposition of Italian 
colonies until April, 1949. Asked Security Council to reconsider member- 
ship applications previously vetoed. N. Y. T., Dec. 9, 1948, p. 15; London 
Times, Dec. 10, 1948, p. 3. Texts of resolutions: U. N. Doc. S/1170. Ex- 
tended U. N. Appeal for Children for one year. D. S. B., Dec. 12, 1948, p. 
730. Approved Dec. 9 convention on genocide. Adopted resolutions asking 
International Law Commission to study question of establishing a Criminal 
Chamber of the I. C. J. and calling on signatory states to extend genocide 
convention to dependent areas. N. Y. T., Dec. 10, 1948, p. 12; U. N. B., Dee. 
15, 1948, p. 1009. Texts of convention and resolutions: U. N. Doc. A/760; 
D. 8. B., Dee. 19, 1948, pp. 756-757. Approved Dec. 10 Declaration on Hu- 
man Rights. London Times, Dee. 11, 1948, p. 4; N. Y. T., Dee. 11, 1948, 
p. 1. Text: U. N. B., Jan. 1, 1949, pp. 6-8; U. N. Doc. A/811. Voted 
Dec. 11 to set up Palestine Conciliation Commission and named U. S8., France 
and Turkey as members. D. S. B., Dec. 12, 1948, p. 730; U. N. P. R. GA/440; 
N. Y. T., Dec. 12, 1948, p. 1. Text: p. 33. Adopted budget of $38,692,578. 
p. 27. Made Spanish a working language. p. 30. Summary of major de- 
cisions: p. 35. On Dec. 12 recognized South Korean Government as only 
lawful régime of that country. D. S. B., Dec. 12, 1948, p. 728. Set up 7- 
nation commission to attempt to unify Korea. Text of resolution on Korea: 
D. S. B., Dee. 19, 1948, p. 760; U. N. Doc. A/788. Adjourned, to meet again 
April l. N.Y. T., Dee. 13, 1948, pp. 1, 3; London Times, Dee. 13, 1948, p. 4. 
Round-up of Ist part of 3d sess., Sept. 21-Dec. 12: U. N. P. RF. PGA/100; 
U. N. B., Jan. 1, 1949, pp. 9-25. Status of work of session: D. S. B., Dee. 26, 
1948, pp. 783-792. Text of resolutions adopted: G. A.'(III, pt. 1) O. R.; U.N. 
Doc. A/810. 


4-January 6, 1949 U. N. Security Councit (Palestine Question). Adopted reso- 
lution ordering withdrawal of troops to position in Negeb, held on Oct. 14, 
establishment of permanent truce lines, and appointment of committee of 5 
permanent members, with Belgium and Colombia, to advise Acting Mediator 
and report on further measures to be taken by Council if parties fail to 
comply with resolution. Text: N. Y. T., Nov. 5, 1948, p. 10; U. N. Doe. 
8/1070; U. N. B., Nov. 15, 1948, p. 903. Acting Mediator called on Egyp- 
tian and Israeli troops to withdraw to their lines of Oct. 14. Council ordered 
a no-man’s land in the desert. N. Y. 7., Nov. 14, 1948, p. 1; Nov. 15, pp. 
1, 5. Adopted resolution Nov. 16 calling for negotiation of an armistice. 
D. 8. B., Nov. 21, 1948, p. 637; London Times, Nov. 17, 1948, p. 4. Text: 
U. N. Doc. 8/1080; D. S. B., Dec. 5, 1948, p. 692; U. N. B., Dec. 1, 1948, 
p. 973. Acting Mediator asked Israeli and Egyptian governments to confer 
on frontiers. N. Y. T., Nov. 20, 1948, p. 1. Provisional demarcation lines: 
U. N. P. R. PAL/381. Acting Mediator’s letter of Nov. 26 to Secretary 
General transmitted copies of communications sent to Israel, Egypt, Iraq, Leba- 
non, Saudi Arabia, Syria, Trans-Jordan and Yemen on implementation of 
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armistice resolution and of Israeli reply. Text: U. N. Doc. 8/1090. Adopted 
resolution for a cease-fire. Text: U. N. B., Jan. 15, 1949, p. 64. Text of 
Acting Mediator’s report of Dec. 25 on renewed fighting in Negeb. N. Y. T., 
Dee. 28, 1948, p. 4; U. N. Doc. S/1152. Ordered Dec. 29 cessation of fight- 
ing, and withdrawal to Nov. 4 truce lines and opening of armistice talks. 
N. Y. T., Dee. 30, 1948, p. 1. Text: p. 4; U. N. Doc. 8/1169. Egypt ac- 
cepted cease-fire Jan. 3 and called on Council to impose sanctions against 
Israel. N. Y. T., Jan. 4, 1949, p. 1. Acting Mediator announced acceptance 
Jan. 6 by both sides and early negotiation of an armistice. N. Y. T., Jan. 
7, 1949, p.1. Text: U. N. Doc. 8/1187. 


5-January 29, 1949 U. N. Security Councit. Summary statements by Secretary 
General of matters of which the Council is seised and of stage reached in their 
consideration: U. N. Docs. 8/1072, 1078, 1083, 1091, 1106, 1114, 1184, 1217, 
1228 and 1237. 


8—January 17, 1949 I. C. J. (Corfu Channel). Public hearings began. London 
Times, Nov. 10, 1948, p. 4. Background on case: U. N. P. R. ICJ/23.  Ap- 
pointed on Dee. 17 Committee of Naval Experts (Norway, Sweden and Nether- 
lands) to report by Jan. 10 on clarification of 8 points. List: U. N. P. R&. 
ICJ/46. Vice President of Court announced Jan. 17 Committee would go to 
Yugoslavia for further investigations. N. Y. T., Jan. 18, 1949, p. 8; London 
Times, Jan. 18, p. 3. 


U. N. E. 8S. C. O.—CrEYLon. Ceylon applied for membership. Text: U. N. Doc. 
E/1106. 


U. N.—RumaniA. Rumanian declaration accepted obligations of U. N. Charter 
and promised to commit no violation as of date when Rumania becomes a 
member. Text: U. N. Docs. 8/1051/Add. 1; A/693/Add. 1. 


10-20 METEOROLOGICAL ORGANIZATION. First Asian regional conference of Interna- 
tional Meteorological Organization met at New Delhi. J. I. 8. No. 3838/L(C, 
p. 3. 13 nations were present and 3 observers. Recommended uniform hours 
for meteorological observations. Adopted 44 resolutions and recommenda- 
tions. Short reports on session: I. J. S. No. 3837/J8, p. 4, and No. 3829/L(C, 
p. i. 


15-29 F. A. O. Held 4th annual conference in Washington. Elected Norris E. Dodd 
chairman. N. Y. T., Nov. 16, 1948, p. 9. Deferred action Nov. 23 on Israel’s 
membership application, accepted Saudi Arabia as member and granted Holy 
See status of permanent observer at conferences and meetings. U. N. P. &. 
FAO/292. Postponed decision on permanent site. U. N. P. R. FAO/293. Re- 
view of the conference: FAO Doc. 1/R/228; U. N. B., Dec. 15, 1948, pp. 
1039-1041. Approved a constitution for the International Rice Commission. 
Text: G. B. M. S. No. 1 (1949), Cmd. 7611. 


17-December 11 U.N. E. S.C. 0. Third general conference held at Beirut, Lebanon. 
Elected Hamid Frangieh (Lebanon) as president. N. Y. T., Nov. 18, 1948, 
p. 7; London Times, Nov. 19, 1948, p. 3. Chose Jaime Torres Bodet (Mex: 
ico) Director General for 6-year term. N.Y. T., Nov. 27, 1948, p. 6; D. S. B,, 
Dee. 5, 1948, p. 702; U. N. P. R. UNESCO/76. Adopted budget of $7,780,000. 
N. Y. T., Dec. 12, 1948, p. 26. 


. C. A. O.—Fintanp. U. N. General Assembly recommended Finland be ad- 
mitted to I.C. A.O. N.Y. T., Nov. 19, 1948, p. 5. 
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U. N.—I. R. O. General Assembly approved agreement bringing I. R. O. into 


relationship as a specialized agency. WN. Y. T., Nov. 19, 1948, p. 14. 


20-January 4, 1949 U.N. Security Councit (Berlin Currency). President Bramuglia 


addressed to occupying Powers 5 questions on currency problems. Text, with 
replies: N. Y. T., Nov. 27, 1948, p. 4; U. N. P. RB. SC/798. Summary of 
replies: U. N. B., Dec. 15, 1948, pp. 1021-1022, 1061; D. S. B., Nov. 28, 
1948, pp. 666-667. President set up Nov. 30 and renewed Dec. 27 Technical 
Committee on Berlin Currency and Trade composed of Argentina, Belgium, 
Canada, China, Colombia and Syria. U. N. Doc. 8/1182. Text of proposal 
and Western Powers’ reply: D. S. B., Dec. 12, 1948, pp. 719-720. Excerpts 
from Western Powers’ communiqué of Dec. 5 to Committee: pp. 720-722. 
On Jan. 4 Committee offered plan for two banking systems under 4-Power 
control and use of the Eastern mark. WN. Y. T., Jan. 5, 1949, pp. 1, 12. 


23-December 14 AVIATION CONFERENCE. South-East Asia Regional Air Navigation 


Conference held at New Delhi, with 16 countries represented. Elected N. 
G. Ghosh as president. J. I. S. No. 3840/LC, pp. 5-6. Article: D. S. B., Feb. 
13, 1949, pp. 190-191. 


U. N.—Viet Nam. ‘‘Democratic Republic of Viet Nam’’ filed membership 


application. N. Y. T., Nov. 25, 1948, p. 10. 


29-December 11 Economic COMMISSION FOR ASIA AND THE FAR EAST. Fourth ses- 


sion was held at Lapstone, N.S.W., Australia. Agenda: U. N. Doe. 
E/CN.11/130/Rev. 1. Dutch delegation left meeting Dec. 8 in protest over 
admission of Republic of Indonesia and Indonesia (Netherlands East Indies) 
to associate membership. WN. Y. T., Dec. 9, 1948, p. 8; London Times, Dec. 
9, p. 3. Text of membership resolution: U. N. P. R. EC/584. Admitted 
Nepal to membership. U.N. Doc. E/CN.11/152. Session ended with decision 
to meet in northern hemisphere in autumn of 1949. Adopted 17 resolutions, 
among them decision to create office of experts to help Asian nations with flood 
control. London Times, Dec. 13, 1948, p. 3; N. Y. T., Dee. 12, 1948, p. 31. 
Text of interim report on the session: U. N. Doc. E/1088. 


30-—December 1 MARITIME CONSULTATIVE ORGANIZATION. Preparatory Committee of 


Inter-Governmental Maritime Consultative Organization held 2d session at 
Lake Success. U. N. P. R. IMCO/4. Convention establishing Organization 
to come into force when accepted by 21 nations of which 7 shall have a total 
of not fewer than 1,000,000 gross tons of shipping. Adopted resolutions on 
scale of contributions, and requesting U. N. loan of not more than $50,000 to 
finance current expenses. U. N. P. R. IMCO/3 and 4. 


December, 1948 
U. N.—ALBANIA. Albanian representative to U. N. accepted for his country obli- 


gations imposed by Charter in connection with application for membership. 
Text: U. N. Doc. 8/1105. 


12/13 U. N. Securiry Councit (Hyderabad Question). Head of Hyderabadi mis- 


sion to U. N. stated the Nizam withdrew charges against India under duress. 
Text: N. Y. T., Dec. 15, 1948, p. 7; U. N. Doc. 8/1118. Indian letter gave 
notice of intention not to participate in any future discussions since condi- 
tions in Hyderabad were now peaceful and normal. WN. Y. T., Dec. 14, 1948, 
p. 24. Text of Indian factual report on situation: U. N. Doc. 8/1124. 
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UNITED NaTIONS—VETO. Russia’s 29th veto blocked Ceylon’s membership 
application. N. Y. T., Dec. 16, 1948, p. 15. 


U. N. Security Councit. Rejected Ceylon’s membership application. Post- 
poned action on Israeli’s application and discussion on Hyderabad until Jan- 
uary meeting at Lake Success. N. Y. T., Dec. 16, 1948, p. 15; London Times, 
Dec. 16, 1948, p. 4. 


U. N. Securiry Councit—IsrakEL. Israeli membership application failed of 
acceptance. N.Y. T., Dec. 18, 1948, p. 1. 


19-January 28, 1949 U. N. Security Councin (Indonesian Question). U. S. re- 


28 


quested convocation of emergency meeting. Text: U. N. Doc. 8/1128. Nether- 
lands representative transmitted additional information. U. N. Doc. 8/1136. 
On Dec. 14 Indonesian petition to Council asked consideration of situation 
arising out of breakdown of negotiations and Dutch insistence on setting up 
separate régime. London Times, Dec. 17, 1948, p. 3. Text: U. N. Doc. 
8/1120. Adopted resolution Dec. 24 for immediate cease-fire and release of 
Indonesian leaders. N. Y. T., Dec. 25, 1948, p. 1. Text: U. N. Doc. 8/1150. 
Ordered Dec. 28 release within 24 hrs. of captured Indonesian leaders. N. Y. T., 
Dec. 29, 1948, p. 1; London Times, Dec. 29, 1948, p. 4; U. N. Doc. 8/1164. 
Resolution of 28th requested complete report on situation by consular rep- 
resentatives in Batavia. Text: U. N. Doc. 8/1165. Netherlands announced 
Jan. 7 Indonesian leaders had been released, although they were still detained 
on island of Banka, off Sumatra. London Times, Jan. 8, 1949, p. 4. Asked 
Jan. 17 the Netherlands to permit Indonesian Republic to send one of cap- 
tured leaders to Lake Success to testify. N. Y. T., Jan. 18, 1949, p. 11. 
Adopted resolution Jan. 28 for step-by-step plan for transfer of sovereignty 
of Indonesia from Netherlands to new United States of Indonesia by 1950. 
Text: N. Y. T., Jan. 29, 1949, p. 4; U. N. Doc. 8/1234; U. N. B., Feb. 15, 
1949, pp. 160-161. Articles: U. N. B., Jan. 15, 1949, pp. 77-81; Feb. 15, 
pp. 151-161. 


U. N. Security Councit (Trieste). Yugoslav note protested alleged violations 
of regulations for administration of Free Territory. Text: U. N. Doc. 8/1183, 
pp. 2-3. 


28-January 24, 1949 U. N. PALESTINE CONCILIATION COMMISSION. Joseph B. Keenan 


30 


named U. S. member of Commission established by General Assembly on 
Dec. 11. N. Y. T., Dee. 29, 1948, p. 12. Mr. Keenan resigned Jan. 14. 
N. Y. T., Jan. 15, 1949, p. 9. Held 1st meeting in private at Geneva on Jan. 
17. H.C. Yalchin (Turkey) chairman, Claude de Boissanger (France), and 
U.S. Minister at Berne, John Carter, acting ex officio, were present. U.N. P. B. 
PAL/414; U. N. B., Feb. 1, 1949, p. 119. Decided to establish headquarters 
in Jerusalem on Jan. 24. C. I. EH. D., Jan. 7/20, 1949, p. 53. Mark Ethridge, 
announced Jan. 23 acceptance of appointment as U. S. member. D. S. B., 
Jan. 30, 1949, p. 136. Commission arrived in Jerusalem Jan. 24. N. Y. T., 
Jan, 25, 1949, p. 14. 


U. N. Economic AND EMPLOYMENT COMMISSION. Issued document on establish- 
ment and activities. Text: U. N. Doc. E/CN.1/62. 


January, 1949 


1 


U. N. Security Councin. Cuba, Egypt and Norway replaced Belgium, Colom- 
bia and Syria as non-permanent members. U. N. P. R. SC/837. 
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5/6 U. N. KasHmir Commission. Adopted resolution for impartial plebiscite in 
Kashmir under special administrator, nominated by Secretary General. 
N.Y. T., Jan. 7, 1949, p. 10; London Times, Jan. 7, 1949, p. 3. Text: J. J. 8S. 
No. 3852/GA, pp. 2-4. 


B. R. D.—Loans. Granted two loans totaling $34,100,000 for electrical devel- 
opment in Mexico and a loan of $75,000,000 to assist in financing expansion 
of hydroelectric power facilities and telephone installations in Brazil. N. Y. T., 
Jan. 7, 1949, p. 34; U. N. P. R. IB/98. Texts of loan and guarantee agree- 
ments: IBRD Loan Numbers 12 Me, 13 Me, 11BR. 


10-25 U. N. Fiscan Commission. Held 2d session at Lake Success. Elected P. M. 
Chernyshev (Russia) chairman. N. Y. T., Jan. 11, 1949, p. 5; U. N. P. RB. 
EC/593. Agenda: U. N. Doc. E/CN.8/32/Rev. 3. Set up 3-man consulta- 
tive group to confer between sessions with Secretary General on implementa- 
tion of Commission’s decisions. U. N. P. R. EC/595. Report on session: 
U. N. Doc. E/1104 (E/CN.8/49/Rev. 2). 


11 U. N. BALKAN COMMITTEE. Voted to renew invitations to Poland and U.S.S.R. 
to participate in its work. U. N. P. R. BAL/409. 


13-30 U. N. Security Counc. (Palestine Question). Armistice negotiations between 
Israel and Egypt opened at Rhodes Jan. 13. N. Y. T., Jan. 14, 1949, p. 6; 
Jan. 15, p. 1; London Times, Jan. 14, 1949, p. 4; Jan. 15, p. 4; U. N. P. £. 
PAL/411. Acting Mediator announced Jan. 15 invitations sent to Trans- 
Jordan, Lebanon and Syria to discuss armistice terms after Egyptian- 
Israeli talks end. N. Y. T., Jan. 16, 1949, p. 1. Acting Mediator announced 
that Lebanon had agreed to armistice negotiations with Israel, separate from 
Israeli-Egyptian talks at Rhodes. London Times, Jan. 17, 1949, p. 4. Acting 
Mediator asked that his functions be liquidated and turned over to the Pales- 
tine Conciliation Commission, established by vote of General Assembly in Dec., 
1948. N. Y. T., Jan. 18, 1949, p. 7. Text: U. N. Doc. S/1215. Acting 
Mediator reported on Jan. 25 signature by Egyptian and Israeli representatives 
of a ‘‘complete and enduring’’ cease-fire agreement. N. Y. T., Jan. 26, 1949, 
p. 1. Text: U. N. Doc. 8/1225. Trans-Jordan accepted the 30th an invita- 
tion to join talks. N. Y. T., Jan. 31, 1949, p. 1. 


14 . R. O. Text of report on resettlement of non-repatriable refugees and dis- 
placed persons: U. N. Doc. E/1092. 


14 W. H. O. Announcement of opening of 1st regional office at New Delhi, India. 
N.Y. T., Jan. 15, 1949, p. 15; U. N. P. R. H/327. 


19 U. N.—Korea. Acting Foreign Minister of Korea requested admission as 
Member state and declared acceptance of all obligations stipulated by U. N. 
Charter. N. Y. T., Feb. 3, 1949, p. 12. Text: U. N. Docs. S/1238; A/817. 


24-30 U. N. TRUSTEESHIP COUNCIL. Fourth session opened Jan. 24 at Lake Success, 
under presidency of Liu Chieh (China). U. N. B., Feb. 1, 1949, p. 105. 
Agenda as adopted: U. N. Doc. T/222/Rev. 1. Heard statements Jan. 26-28 
on administration of French and British Cameroons and French Togoland. 
U. N. P. R. TR/228-230. On Jan. 27 designated 6-member committee to 
make preliminary study of administrative unions. D. S. B., Jan. 30, 1949, p. 
136. Text of resolution: U. N. Doc. T/236. Annual report for British Togo- 
land presented on the 30th. U. N. P. R. TR/231. 
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28 U. N. INDONESIAN CoMMIssSION. Committee of Good Offices of Security Council 
was reconstituted as U. N. Commission for Indonesia, as provided in Security 
Council resolution. Text: U. N. B., Feb. 15, 1949, pp. 160-161; U. N. Doe. 
§/1234. 


31 U. N. GENERAL ASSEMBLY, INTERIM COMMITTEE. Reconvened at Lake Success 
and adopted resolution to establish sub-committee of 15 members to make 
long-range study for peaceful settlement of disputes. Elected Selim Sarper 
(Turkey) chairman for 1949. WN. Y. T7., Feb. 1, 1949, p. 14; D. S. B., Feb. 6, 
1949, p. 161. Text of resolution: U. N. Doc. A/AC.18/87. 


MULTIPARTITE CONVENTIONS 


ABLE SEAMEN, CERTIFICATION OF. Seattle, June 29, 1946. 
Ratification deposited: 
France. Dec. 8, 1948. U.N. P. R. ILO/201. 


AIRCRAFT PROPERTY RIGHTS. Geneva, June 19, 1948. 
Signatures: 
Denmark, Norway and Sweden. Jan. 13, 1949. U. N. P. R. ICAO/86. 


CARIBBEAN COMMISSION. Washington, Oct. 30, 1946. In force Aug. 6, 1948. 
Text: 7. I. A. 8. 1799. 


CREW ACCOMMODATION ON Boarp SuHip. Seattle, June 29, 1946. 
Ratification deposited: 
France. Dec. 8, 1948. U.N. P. R. ILO/201. 


Foop AND CATERING FOR CREWS ON BoarD SHIP. Seattle, June 29, 1946. 
Ratification deposited: 


France. Dec. 8, 1948. U.N. P. R. ILO/201. 


GENOCIDE. Paris, Dec. 11, 1948. 
Signatures: 

Great Britain, France, Bolivia, Brazil, Chile, Dominican Republic, Ecuador, 
Egypt, Ethiopia, Haiti, Liberia, Norway, Pakistan, Panama, Paraguay, Peru, 
Philippine Republic, U. S., Uruguay, Yugoslavia. N. Y. T., Dee. 12, 1948, p. 27. 

Text: U. N. Doc. A/760; D. S. B., Dec. 19, 1948, pp. 756-757; U. N. P. R. PGA/100, 

Pt. VII, pp. 12-16. 


GERMAN REPARATIONS. Protocol. Brussels, March 15, 1948. 
Signatures: 

Albania, U. S., Australia, Belgium, Canada, Denmark, Egypt, France, United 
Kingdom, Greece, India, Luxembourg, Norway, New Zealand, Pakistan, Nether- 
lands, Czechoslovakia, South Africa, Yugoslavia. 

2. 1. A.B. 1797. 


HEALTH ORGANIZATION. Constitution. New York, July 22, 1946. 
Ratifications: 
Lebanon. Jan. 20, 1949. N.Y. T., Jan. 21, 1949, p. 8; U. N. P. RF. H/331. 
Paraguay. Jan. 6, 1949. N. Y. T., Jan. 7, 1949, p. 14; U. N. P. B. H/324. 


INDUSTRIAL PROPERTY RIGHTS. Neuchatel, Feb. 8, 1947. 
Promulgation: 
Dominican Republic. Apr. 12, 1948. Dominican Republic, Secretario de Estado, 
Boletin, Jan./March, 1948, p. 102. 
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INTER-AMERICAN RECIPROCAL ASSISTANCE. Rio de Janeiro, Sept. 2, 1947. 
Ratifications deposited: 
Costa Rica. Dec. 3, 1948. N. Y. T., Dec. 4, 1948, p. 1. 
Cuba. Dee. 9, 1948. N. Y. T., Dee. 10, 1948, p. 13. 
In force Dec. 3, 1948. N.Y. T., Dec. 4, 1948, p. 1; C. I. E. D., Nov. 19/Dec. 9, 1948, 
p. 804. 
List of ratifieations to Dec. 3: U. N. P. R. L/44. 


INTERNATIONAL LABOR ORGANIZATION. Constitution. Instrument for Amendment of. 
Montreal, Oct. 9, 1946. 
Ratifications deposited: 
Ceylon. June 28, 1948. 
El Salvador. June 21, 1948. U. N. Treaties and International Agreements Reg- 
istered, Aug., 1948, p. 14. 
Lebanon. Jan. 5, 1949. U. N. P. R. ILO/211; C. I. E., D., Dec. 22, 1948/Jan. 
6, 1949, p. 21. 
Philippine Republic. June 15, 1948. U. N. Treaties and International Agree- 
ments Registered, Aug., 1948, p. 14. 
Promulgation: 
United States. Aug. 30, 1948. 
Text: T. I. A. S. 1810. 


INTRA-EUROPEAN PAYMENTS. Agreement and Protocol of Provisional Application. 
Paris, Oct. 16, 1948. 
Text: G. B. M. S. No. 8 (1948), Cmd. 7546. 


MEDICAL EXAMINATION OF SEAFARERS. Seattle, June 29, 1946. 
Ratification deposited: 
France. Dec. 8, 1948. U. N. P. &. ILO/201. 


MINIMUM AGE (SEA) CONVENTION. Revision. Geneva, Oct. 22, 1936. 
Ratification deposited: 
France. Dec. 8, 1948. U. N. P. R. ILO/201. 


Narcotic Drugs. Protocol. Lake Success, Dec. 11, 1946. 
Ratification deposited: 
Egypt. Sept. 13, 1948. U. N. Treaties and International Agreements Registered, 
Sept., 1948, p. 6. 
Signature: 
Peru. Nov. 26, 1948. N.Y. T., Nov. 27, 1948, p. 8. 


Narcotics (Synthetic). Protocol. Paris, Nov. 19, 1948. 
Signatures (37): U. N. P. R. GA/406; N. Y. T., Nov. 20, 1948, p. 4. 
Ratifications of 25 signatories required to bring into force. 
Text of draft protocol: U. N. Doc. A/666. 


ScREw THREADS, STANDARDIZATION OF. Washington, Nov. 18, 1948. 
Signatures: 
United States, Great Britain, Canada. London Times, Nov. 19, 1948, p. 4. 


PaRcEL Post. Rio de Janeiro, Sept. 25, 1946. 
Ratification: 
Dominican Republic. Feb. 14, 1948. 
Text (Spanish): Dominican Republic, Secretario de Estado, Boletin, Jan./March, 
1948, pp. 78-91. 


E 


368 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


PosTaL UNION OF THE AMERICAS AND SPAIN. Rio de Janeiro, Sept. 25, 1946. 
Ratification: 
Dominican Republic. Feb. 14, 1948. 
Text (Spanish): Dominican Republic, Secretario de Estado, Boletin, Jan./March, 
1948, pp. 44-68. 


PRIVILEGES AND IMMUNITIES, UNITED Nations. London, Feb. 13, 1946. 


Accession deposited: 
Netherlands. Dec. 2, 1948. U. N. P. R. L/48. 


PROTECTION OF CIVILIANS IN WARTIME. Stockholm, Aug. 30, 1948. 
Text: Revue Internationale de la Croiz-Rouge, Nov., 1948, pp. 790-842. 


PUBLIC HEALTH OFFICE. Protocol. New York, July 22, 1946. 
Ratifications deposited: 
Argentina. Oct. 22, 1948. U. N. Treaties and International Agreements Reg: 
istered, Oct., 1948, p. 12. 
Portugal. Aug. 11, 1948. U. N. Treaties and International Agreements Regis- 


tered, Aug., 1948, p. 14. 


REFUGEE ORGANIZATION. Constitution. Flushing Meadow, N. Y., Dec. 15, 1946. 
Ratification deposited: 
Venezuela. Sept. 13, 1948. U. N. Treaties and International Agreements Regis: 
tered, Sept., 1948, p. 6. 


SEAFARERS’ PENSIONS. Seattle, June 29, 1946. 
Ratification deposited: 
France. Dec. 8, 1948. U.N. P. &. ILO/201. 


Suips’ Cooks CERTIFICATION. Seattle, June 29, 1946. 
Ratification deposited: 
France. Dec. 8, 1948. U. N. P. RF. ILO/201. 


SICKNESS INSURANCE (Sea). Geneva, Oct. 24, 1946. 
Ratification deposited: 
France. Dec. 8, 1948. U. N. P. RF. ILO/201. 


SoctaL SECURITY FOR SEAFARERS. Seattle, June 29, 1946. 
Ratification deposited: 
France. Dec. 8, 1948. U. N. P. R. ILO/201. 


TRADE AND TARIFFS. Protocols and Declaration. Havana, March 24, 1948. 
Text: T. I. A. S. 1761-1765; U. N. Publication: 1948. II.D.5. 


U. N. E. S. C. O. London, Nov. 16, 1945. 
Acceptances deposited: 
Argentina. Sept. 15, 1948. 
Austria. July 14, 1948. 
Hungary. Sept. 14, 1948. 
Iran. Sept. 6, 1948. U. N. Treaties and International Agreements Registered, 
Oct., 1948, p. 12. 
Siam. U. N. P. 2. UNESCO/83. 


UNIVERSAL POSTAL CONVENTION. Paris, July 5, 1947. 
Ratification deposited: 
Canada. Sept. 8, 1948. 
Text: Canada Treaty Series, 1947, No. 40. 
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VACATION HOLIDAYS WITH PAY FoR SEAFARERS. Seattle, June 29, 1946. 
Ratification deposited: 
France. Dec. 8, 1948. U. N. P. R. ILO/201. 


WHALING CONVENTION. Washington, Dec. 2, 1946. 

Promulgation: 

United States. Nov. 19, 1948 (effective Nov. 10, 1948). 

Ratification deposited: 

Netherlands. Nov. 10, 1948. 

In force Nov. 10, 1948. D. S. B., Dec. 5, 1948, p. 714. 

Previous deposits of ratifications were made by U. S., Australia, Norway, U.S.S.R., 
South Africa and United Kingdom. Iceland and Panama have given notice of 
adherence and intention to apply terms of Convention. 

DoroTtHy R. Dart 


JUDICIAL DECISIONS 


By W. BisHop, JR. 


Of the Board of Editors 


[With the assistance of Richard P. Bray and H. H. Liebhafsky, made possible by the 
W. W. Cook Legal Research Endowment of the University of Michigan Law School] 


DIGESTS 


Denaturalization—evidence to support default judgment. 
Kuapprott v. UniTep States. 69 S. Ct. 384. 
Supreme Court of the United States, Jan. 17, 1949. Black, J. 


Petitioner, born in Germany, was naturalized by a State court in 1933. 
Nine years later, the United States Attorney filed a complaint to cancel 
the naturalization, pursuant to 8 U. S. C. §738, alleging that the petitioner’s 
oath of loyalty was false at the time he executed it. Petitioner, though 
served with notice May 15, 1942, failed to answer the complaint within 
sixty days, as required by law, and was arrested before the expiration of 
that period and confined in a New York jail on criminal charges brought 
by the United States. He was ill and had no money with which to hire 
a lawyer; he had drawn up a draft of an answer to the complaint and 
written a letter to the American Civil Liberties Union asking that they 
represent him without fee. This letter was taken from him by F.B.I. 
agents and not mailed. On July 16, 1942, the Federal District Court of 
New Jersey entered a judgment by default against petitioner and set 
aside the 1933 State court judgment granting him citizenship. Four years 
later the petitioner, still a prisoner, filed a verified petition praying that 
the District Court set aside the judgment. The District Court accepted 
as true the undenied allegations, but held that the petitioner had been 
guilty of willful and inexcusable neglect and dismissed the action because 
of the defendant’s laches (6 F. R. D. 450). 

The Supreme Court in the instant decision reversed the lower court. 
A number of dissenting and concurring opinions were given by the jus- 
tices. 

Writing for the majority, Mr. Justice Black, Mr. Justice Douglas con- 
curring, held that under Federal Rule 60 (b) as amended, the Court can 
set aside a ‘‘void judgment’’ without regard to the limitation of a year 
applicable to motions to set aside on some other grounds. The judgment 
was void, he said, because, even though 8 U. S. C. §738 permits default 
judgments, 
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it does not necessarily follow that a court may also render judgment 
without proof of the charges made in a denaturalization complaint. 
And there is a strong indication in §738 and companion sections that 
Congress did not intend to authorize courts automatically to deprive 
people of their citizenship for failure to appear... . 

When we look to federal statutes other than §738 we find no com- 
mand and no express authority for courts to enter denaturalization 
judgments by default without proof of facts to support the judgment. 


It was also held that the burden rests upon the Government to prove its 
charges in such cases with clear, unequivocal and convincing evidence 
which does not leave the issue in doubt. In this case the petitioner was 
not guilty of ‘‘neglect,’’ but he was in jail, weakened from illness, without 
a lawyer or ‘‘funds to hire one, disturbed and fully occupied in efforts to 
protect himself against the gravest criminal charges.’’ The Court further 
said that ‘‘he was no more able to defend himself ... than he would 
have been had he never received notice of the charges.”’ 

Mr. Justice Burton concurred in the result because of the ‘‘special 
circumstances shown in this proceeding,’’ but joined Mr. Justice Reed in 
saying that ‘‘a judgment of denaturalization may be entered by default 
without a further showing than was made in this case. . . .’’ 

Justices Rutledge and Murphy concurred in the result, but not in the 
proposition that ‘‘judgment of denaturalization can be taken by default 
or that the rules of civil procedure applicable in ordinary civil cases apply 
to permit such a result.’’ They thought that the burden of proof required 
of the Government in a denaturalization proceeding ‘‘approximates the 
burden demanded for conviction in criminal cases, namely, proof beyond 
a reasonable doubt of the charges alleged as the cause for denaturaliza- 
tion.’’ 

Mr. Justice Reed wrote a dissenting opinion, in which the Chief Justice 
and Mr. Justice Jackson joined, holding to a strict interpretation of the 
Federal Rules and the statute: 


Since no expression of Congress can be found, either in the Federal 
Rules or in the Nationality Act, to the effect that evidence is necessary 
to validate a civil default judgment of denaturalization, I do not think 
it is the function of this Court to supply one. 


Justice Frankfurter dissented, saying that fairly interpreted, the nat- 
uralization laws do not prohibit annulment of the certificate of naturaliza- 
tion by default, but neither can a naturalization judgment be assimilated 
to any other civil judgment. He would rely on Federal Rule 60 (b) which 
provides five grounds of relief from default judgments, but would require 
the petitioner to prove the facts alleged in his complaint to the satisfaction 
of the lower court, instead of considering them admitted by the fact that 
they were not denied by the Government in the lower court. 
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Expatriation—acts under duress. 

DorEeau v. MARSHALL, SECRETARY OF StTaTE. 170 F. (2d) 721. 

U. S. Cireuit Ct. App., Third Circuit, Aug. 23, 1948. McLaughlin 
Ct. J. 


Plaintiff was born in the United States and retained her American 
citizenship when she married a French citizen. In 1941, allegedly be- 
cause of fear of internment by the Germans, she applied for and received 
naturalization from the Government of France. As soon as the United 
States Embassy was reopened in Paris, in 1945, she requested the renewal 
of her American passport, which was refused, and a Certificate of Loss 
of Nationality was issued on the basis of §401 (a) of the Nationality Act of 
1940, which provides that American nationality shall be lost by ‘‘obtaining 
naturalization in a foreign state.’’ The District Court’s dismissal of her 
complaint in an action for a judgment declaring her to be a national of the 
United States was reversed, and the case remanded, with instructions to 
determine whether the facts amounted to duress. Said the court: 


It is true that duress is nowhere mentioned in the Act in connection 
with subdivision (a) or the other subdivisions as a reason for exemp- 
tion from their provisions. But the very essence of expatriation is 
that it be voluntary and, at least from the time of the decision of the 
United States Supreme Court in Perkins v. Elg, 307 U. S. 325... 
[1938] ... there can be no doubt that, as Chief Justice Hughes says 
in that case, ‘‘the statute was aimed at a voluntary expatriation”’ . 


If by reason of extraordinary circumstances amounting to true duress, 
an American national is forced into the formalities of citizenship of 
another country, the sine qua non of expatriation is lacking. There is 
not authentic abandonment of his own nationality. His act, if it can 
be called his act, is involuntary. He cannot be truly said to be mani- 
festing an intention of renouncing his country. On the other hand it 
is just as certain that the forsaking of American citizenship, even in a 
difficult situation, as a matter of expediency, with attempted excuse of 
such conduct later when crass material considerations suggest that 
course, is not duress. 


Naturalization—expedited for military service. 
UnitTep States v. Peter You Lo CHEen. 170 F. (2d) 307. 
U. S. Cireuit Ct. App., First Circuit, Oct. 29, 1948. Magruder, C. J. 


The court reversed an order of the District Court, 74 F. Supp. 619, 
this JourNAL, Vol. 42 (1948), p. 492, which had naturalized a petitioner 
found to have done ‘‘everything possible to actually enter the armed 
forces of the United States.’’ His offer to serve was held not the equiva- 
lent of actual ‘‘service’’ under the provisions of the Nationality Act of 
1940, §701, as amended, which permits naturalization of one ‘‘who has 
served . .. honorably in the military or naval forces of the United States 
during the present war.’’ The court said: 
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There can be no military or naval service to be characterized as hon- 
orable, or otherwise, until the alien, by induction or enlistment, shall 
have become a member of one of the armed services of the United 
States. 


Diplomatic tmmumty—while in transit. 


BERGMAN v. De Steyes. 170 F. (2d) 360. 
U.S. Cireuit Ct. App., Second Circuit, Nov. 4, 1948. L. Hand, C. J. 


Defendant was served with process in a tort action in New York, while 
on his way to Bolivia, to which he had been accredited as the French 
Minister; he was accepted in that capacity by Bolivia in due course after 
his arrival in La Paz. The court affirmed the dismissal of the complaint, 
71 F. Supp. 334, this Journau, Vol. 42 (1948), p. 218, saying that: 


Since the defendant was served while the cause was in the state court, 
the law of New York determines its [the service’s] validity, and, al- 
though the courts of that state look to international law as a source of 
New York law, their interpretation of international law is controlling 
upon us, and we are to follow them so far as they have declared them- 
selves. Whether an avowed refusal to accept a well-established doc- 
trine of international law, or a plain misapprehension of it, would 
present a federal question we need not consider, for neither is present 
here. 


Judicial notice was taken that the most convenient way for the de- 
fendant to reach his post was to pass through the City of New York, and 
no suggestion was made that he was loitering there at the time he was 
served. The Court reviewed previous New York decisions in point, includ- 
ing Carbone v. Carbone, 206 N.Y.S. 40 (1924), in which it had been held 
that although a diplomat ‘‘might not be detained while going to or coming 
from his post, there was no reason why he should not be subject to civil 
process,’’ but concluded that, as a result of changing concepts of diplomatic 
immunity and changing conditions of travel, ‘‘the courts of New York 
would today hold that a diplomat in transitu would be entitled to the same 
immunity as a diplomat in situ,’’ even the earlier cases not having denied 
the immunity of the latter from the service of civil process. In support of 
immunity the court also cited the Harvard Research in International Law 
and the Havana Convention of 1928 on Diplomatic Officers (signed but 
not ratified by the United States). As to the latter, the court said: 


The important feature of this ‘‘Convention’’ is that, although it in 
general deprecates diplomatic immunity from civil process, it makes 
no distinction between diplomats in transitu and those in situ; and 
it does this in a convention which professes to incorporate ‘‘the prin- 
ciples generally accepted by all nations.’’ Thus it constitutes weighty 
authority ; i.e., the consensus of opinion of the distinguished lawyers 
there assembled as to what ‘‘principles’’ on the subject were at that 
time ‘‘generally accepted’’ as a part of international law. 


T 
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Naturalization—good moral character. 
Dappona v. UNITED States. 170 F. (2d) 964. 
U.S. Circuit Ct. App., Second Circuit, Nov. 29, 1948. Swan, Ct. J. 

§ 307(a) of the Nationality Act of 1940 requires that an applicant for 
naturalization must establish a good moral character during the five-year 
period immediately preceding the filing of his petition. In affirming an 
order for naturalization, the court held that petitioner’s confinement in a 
penal institution for the greater portion of that time ‘‘is a factor to be con- 
sidered in determining whether he has established good moral character 
but it is not decisive as a matter of law.’’ It added, ‘‘Good behavior dur- 
ing incarceration may be one indication of the fitness of the applicant to 
assume the duties of citizenship.’’ The crime of manslaughter for which 
petitioner was confined was committed before the commencement of the five- 
year period, thus distinguishing Repouille v. United States (C.C.A. 2nd, 


1947), 165 F. (2d) 152, this Journat, Vol. 42 (1948), p. 484. 


Nationality—ez patriation. 
BAvER v. WATKINS, Director. 171 F. (2d) 492. 
U.S. Cireuit Ct. App., Second Cireuit, Dec. 2, 1948. L. Hand, C. J. 


Under the Act of 1798, 50 U. S. C. §§21-24, ‘‘native’’ or ‘‘citizen’’ of 
an enemy state may be deported as an ‘‘enemy alien.’’ On the basis of 
United States ex rel. D’Esquiva v. Uhl (1948), 2 Cir., 1387 F. (2d) 903, and 
United States ex rel. Gregoire v. Watkins (1947), 2 Cir., 164 F. (2d) 187, 
the court held appellant, born in Alsace in 1905, to be a native of France, 
since ‘‘a person is a ‘native’ of that state or nation in which the place 
of his birth is at the time of his proposed deportation.’’ Whether he is 
deportable under the Act, then, depends upon whether he is found to be 
a ‘‘eitizen’’ of Germany. The court remanded the case for ‘‘further pro- 
ceedings’? under the Act of 1798, to determine, under the applicable 
German law: (1) whether appellant ‘‘was a German citizen when he came 
to this country in 1941’’; (2) whether, if he was, he ‘‘forfeited that citizen- 
ship by his later induction into the American army’’; and (3) ‘‘ whether 
his consistent efforts since 1945 to disclaim German citizenship have had 
any effect under German law to rid himself of whatever German citizenship 
he may have had.’’ A previous declaratory judgment held that appellant 
by repatriation and induction into the German army in 1940 had forfeited 
his American citizenship acquired in 1935, 161 F. (2d) 397, this JourNAL, 
Vol. 42 (1948), p. 215; but this judgment was held not conclusive on the 
question of his German citizenship. 


Territory—leased bases not ‘‘foreign country.’’ 
SPELAR v. UNITED States. 171 F. (2d) 208. 
U. S. Cireuit Ct. App., Second Circuit, Dec. 8, 1948. Clark, Ct. J. 


Reversing the decision below, 75 F. Supp. 967 (E. D. N. Y. Feb. 11, 1948), 
this JouRNAL, Vol. 42, (1948), p. 725, the court held that a United States air 


JUDICIAL DECISIONS 375 


base in Newfoundland acquired under the Executive Agreement and Lease 
of March 27, 1941, was not a ‘‘foreign country’’ within the Federal Tort 
Claims Act excluding recovery thereunder for claims arising in a foreign 
country. Relying upon Vermilya-Brown Co. v. Connell, 69 S. Ct. 140 
(1948), this Journa, Vol. 43 (1949), p. 172, the court said in part: 


The language of the grant to the United States of the area is explicitly 
that of a definite lease of territory for a particular period . . . there 
was also incorporated an extensive grant of judicial jurisdiction and 
of general powers to carry out the purpose of the cession. . . . There 
has been much discussion of the somewhat mystic problem as to how 
far ‘‘sovereignty’’ has been granted; however that may be decided, it 
would seem that where the United States constructs, operates, and con- 
trols an air base so completely as is the actual fact, so obviously in 
direct line with the intent of the contracting governments, it is on the 
whole fantastic to consider this territory a foreign country within the 
meaning of a local statute affecting the relation of this government and 
private persons. 


Replying to defendant’s arguments, the court said that it was of no im- 
portance that the United States had not established any court at the base; 
and that ‘‘however one may regard the much discussed issue of the relative 
scope of the executive agreement as against the treaty, it cannot be escaped 
here that the cession of the area has actually been made and the fact of 
grant and occupancy is not challenged by anyone.’’ The court continued 
that : 


It would certainly be too refined a thesis to deny this plaintiff recovery 
on the ground that, though the high contracting parties were quite sat- 
isfied, the grant was inoperative because it was made pursuant to 
executive agreement, and not treaty. 


Expatriation—voluntary character. 
SAVORGNAN v. UNITED States. 171 F. (2d) 155. 
U.S. Cireuit Ct. App., Seventh Circuit, Dec. 14, 1948. Swygert, D. J. 


Reversing the District Court decision, 73 F. Supp. 109, this JourNAu, Vol. 
42 (1948), p. 228, the court held that American citizenship had been lost by 
a woman who in 1940 applied in the United States for Italian citizenship in 
order to marry an Italian foreign service officer, was granted such citizen- 
ship, signed in Chicago a document in Italian swearing allegiance to Italy 
and renouncing American citizenship, and went with her husband to Italy 
in 1941, when Italian Government representatives were ordered to leave this 
country. The court said: 


The conclusion is inescapable that the plaintiff, by voluntarily becom- 
ing naturalized under Italian law, lost her American citizenship, re- 
gardless of whether she knowingly renounced or relinquished that 
citizenship. Conceding that her motive was solely to obtain consent of 
the Italian government to her marriage and that she was misinformed 
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as to the legal consequences of her conduct, the fact remains that she 
consciously and voluntarily applied for and obtained naturalization in 
a foreign state which, under the provisions of the statute, effect a loss 
of her American citizenship. 


Enemy aliens—removal. 

UNITED STATES EX REL. DORFLER ET AL. Vv. WATKINS, DirEcToR. 171 F. 
(2d) 481. 

U.S. Cireuit Ct. App., Second Circuit, Dec. 23, 1948. Per Curiam. 


Affirming the dismissal in the lower court of a writ of habeas corpus on 
behalf of Anna Dorfler and nine other enemy aliens held for removal, the 
court discussed the State Department’s transmittal to various nations of 
‘*blacklists’’ containing the relators’ names and informing these nations 
that they were deemed alien enemies who might be persona non grata to 
such nations. Said the court: 


An alien must be afforded the privilege of voluntary departure before 
the Attorney General can lawfully remove him against his will. United 
States ex rel. Von Heymann v. Watkins, 2 Cir., 159 F. 2d 650. The 
appellants argue that circulation of the ‘‘blacklists’’ is an interference 
with the alien’s privilege of voluntary departure, and that such inter- 
ference must be ended before the power of compulsory removal can be 
exercised by the Attorney General. The district court rightly held the 
contrary. The privilege of voluntary departure does not imply that 
the alien must be able to go to the country of his choice. So long as 
there is any foreign country to which he could have gone, his failure to 
go there is a ‘‘neglect’’ or ‘‘refusal’’ to depart voluntarily. Hence a 
communication by the State Department to a foreign country, which 
that country may or may not heed, cannot be regarded as an unlawful 
restraint on the alien’s voluntary departure. 


International copyright—Buenos Aires Convention—proclamations of 
reciprocity. 

PorTUONDO v. COLUMBIA PHoNoGRAPH Co. INc. ET AL. 81 F. Supp. 355. 

U. 8. Dist. Court, 8. D. New York, May 13, 1937. Coxe, D. J. 


In an action by an alien against an American defendant for enforcement 
of a copyright, the court held that the Buenos Aires Copyright Convention 
of August 11, 1910 (38 Stat. 1785), which provides in Article 6 that ‘‘au- 
thors or their assigns . . . shall enjoy in the signatory countries the rights 
that the respective laws accord,’’ requires that an alien look to the United 
States Copyright Law for the applicable law. Title 17, U. S. Code, sec- 
tions 1 (e) and 8 (b) deny protection against mechanical reproduction un- 
less substantially similar protection is accorded to United States citizens 
by the country of which the alien is a citizen, and, according to 29 Op. 
Atty. Gen. 64, there must be a separate proclamation of the existence of 
such reciprocal conditions. In the absence of such a proclamation, the 
alien plaintiff cannot avail himself of the United States copyright laws, and 
the existence of such a proclamation must be alleged in the complaint. 
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Treaties—‘‘self-executing’’—consular jurisdiction over seamen. 
PETITION OF GEORGAKOPOULOS. 81 F. Supp. 411. 
U. S. Dist. Court, E. D. Penn., Dee. 16, 1948. MeGranery, D. J. 


Petitioner, representing the Greek Consul, sought an order compelling 
four seamen to leave a Greek merchant vessel harbored in Philadelphia; the 
petition was based upon a treaty between the United States and Greece (33 
Stat. 2122), Article XII of which gave exclusive jurisdiction to Greek con- 
suls over all disputes without exception, ‘‘ particularly in reference to the ad- 
justment of wages and the execution of contracts.’’ A prior statute had 
set up a procedure for executing this kind of treaty, and provided that: 


before this section shall take effect as to the vessels of any particular 
nation having such treaty with the United States, the President shall 
be satisfied that similar provisions have been made for the execution 
of such treaty by the other contracting party, and shall issue his proc- 
lamation to that effect, declaring this section to be in force as to such 
nation. (22 U.S. C. §256.) 


It was conceded that no such proclamation had ever been issued under this 
treaty. 

Respondent, relying on The Wind, 22 F. Supp. 883, in which the court 
had refused to permit a Norwegian consul to enforce a similar treaty pro- 
vision, contended that the statute was not yet effective with respect to 
Greece. The court held that the language in The Wind, relied upon by the 
respondent here, was mere dictum and not binding. It also gave effect to a 
letter from the State Department stating that the provisions of the treaty 
were fully applicable without further proclamation. The court said: 


There is undoubtedly ground for requiring, as to treaties on the books 
when this statute was passed, that another proclamation be forthcom- 
ing in accordance with the statute. . . . But where the statutory pro- 
cedure is already enacted, and a treaty is, at a later date, solemnly 
signed, ratified, and proclaimed, it does not seem unreasonable to hold 
that nothing further is required to allow the courts to enforce it. This 
is not a question of whether or not the treaty abrogates or modifies a 
prior existing statute . . . for it is not impossible for both the treaty 
and the statute to stand together. 


Though those portions of Article XII which confer exclusive jurisdiction 
on the consul over disputes growing out of wages have been abrogated (The 
Leonidas, 32 F. Supp. 738, 740, reversed on other grounds, 4 Cir., 116 F. 
(2d) 440), the situation in the instant case was held covered by unabrogated 
portions of the treaty, and the exceptions to the petition were overruled. 
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Treaty—relation to local law—trademarks. 

Ex Parte THE APPoLINaRIs Company Ltp. 73 U.S. P. Q. 64. 

U. 8. Commissioner of Patents, March 28, 1947. Frazer, First Asst. 
Comm. 


In a petition for renewal of registration of a trademark by a British com- 
pany, the petitioner prayed that it not be required to show that the mark 
was protected in Great Britain. Petitioner relied on Article 6-D of the 
London revision of the International Convention for the Protection of In- 
dustrial Property (June 2, 1934), which provides that marks registered in 
one or more countries of the Union shall be considered independent (53 
Stat. 1748). Petitioner argued that the Convention suspended section 12 
of the Trade Mark Act of February 20, 1905, which provides that in the 
ease of a trademark previously registered in a foreign country, the certifi- 
cate of registration shall cease to be in force on the day on which the mark 
ceases to be protected in such foreign country. (This case was decided 
prior to the effective date of the Lanham Act, Ch. 540, 60 Stat. 427, 15 
U.S. C. §81 et seq., enacted July 5, 1946, effective date one year from date 
of enactment.) 

The Commissioner of Patents denied the petition. He distinguished the 
ease of Bacardi Corporation of America v. Domenech (1940), 311 U.S. 150, 
which arose under the Inter-American Convention (46 Stat. 2907), saying 
there was nothing in that case ‘‘to indicate that the London treaty should 
be regarded as retroactive, even if completely self-executing.’’ Article 6-D 
was not adopted until June 2, 1934, which was twenty-eight years subse- 
quent to the registration of appellant’s mark. Appellant had registered 
its mark in 1906, after enactment of the statute in question. Consequently 
the statute was held controlling. 


Expatriation—duress. 
DUBONNET v. MARSHALL, SECRETARY OF State. 80 F. Supp. 905. 
U. S. Dist. Ct., District of Columbia, June 11, 1948. Bailey, D. J. 


Plaintiff, in an action for a judgment declaring her to be a national of 
the United States, was a native-born citizen of the United States, although 
the wife of a French citizen and a long-time resident of France. She al- 
leged that during the war she was engaged in aiding escaped French and 
English prisoners of war and ‘‘other humanitarian services.’’ Subsequent 
to the declaration of war between the United States and Germany, she ap- 
plied for and received French citizenship. She claimed, however, that she 
did not thereby ‘‘intend to renounce her United States nationality but 
merely intended to deceive the Germans in order to protect her own life 
and to carry on with her humanitarian activities,’’ and that her acquisition 
of French nationality was therefore ‘‘due to duress’’ and ‘‘void ab initio.” 

The court, holding that the facts did not amount to duress, said: 
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I am not satisfied that her action in obtaining French nationality was 
due solely for fear of her life or of her freedom. Her action in obtain- 
ing French nationality was not due to any duress executed by the 
French Government and the mere fact that she may have feared action 
by the German Gestapo, is not, in my opinion, ground for the relief 
which she seeks in this count. 


Enemy alien—duty to testify before Congressional Committee—appli- 
cability of Geneva Convention on Prisoners of War. 

v. UnitTep States. 170 F. (2d) 273. 

U.S. Court of Appeals, D. C., June 14, 1948. Clark, A. J. 


Gerhard Eisler, an Austrian national, on trial for contempt of the House 
Committee on Un-American Activities, pleaded as one of his defenses that 
he was an alien and hence did not owe a duty to testify before a Congres- 
sional committee when summoned. The court denied the defense and said: 


Although he is an alien, appellant stood before the Committee in 
much the same position as does any citizen of the United States. Once 
an alien lawfully enters and resides in this country he becomes invested 
with the rights, except those incidental to citizenship, guaranteed by 
the Constitution to all people within our borders . . . Bridges v. 
Wixon, 1945, 326 U. S. 135, 161. . . . Correlatively, an alien resident 
owes a temporary allegiance to the Government of the United States, 
and he assumes duties and obligations which do not differ materially 
from those of native-born or naturalized citizens; he is bound to obey 
all the laws of the country, not immediately relating to citizenship, and 
is equally amenable with citizens for any infractions of those laws. 
Carlisle v. United States, 1872, 16 Wall. 147, 21 L. Ed. 426; Leonhard 
v. Eley, 10 Cir., 1945, 151 F. 2d, 409 and cases cited therein. . . . To 
continue exemplification of the general lack of discrimination against 
aliens, it has been held that an enemy alien under criminal prosecution 
in a United States civil court must be afforded the usual constitutional 
safeguards. Shinyu Noro v. United States, 5 Cir., 1945, 148 F. 2d 
696. 


The court then stated that the converse of the proposition was also true, 
and the ‘‘appellant’s lack of citizenship did not raise a bar to his being 
summoned by a Congressional investigating committee for aid in securing 
its purpose.’’ 

It was further contended by Eisler that he appeared before the Com- 
mittee in the status of an interned enemy alien, since he had been arrested 
by two security officers of the Immigration and Naturalization Service two 
days before he appeared before the Congressional Committee. For this 
reason he claimed to be clothed with the protection of Article 5 of the 
Geneva Convention on Prisoners of War. The court answered this con- 
tention by saying: 
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But the arrest of the appellant by security officers of the Immigra- 
tion and Naturalization Service did not nullify the subpoena previously 
issued in a lawful manner by the Committee. And if the detention of 
the appellant amounted to internment and hence clothed him with the 
protection of Article 5, Geneva Convention on Prisoners of War, we 
cannot indulge the presumption that the Committee would violate 
whatever rights were secured to appellant by virtue of Article 5.... 


Unrecognized governments—Latvian Soviet expropriation of ships— 
insurance proceeds vested by Alien Property Custodian. 
LATVIAN STaTe Carco AND Line v. CuarK. 80 F. 


Supp. 683. 
U. S. Dist. Court, District of Columbia, Nov. 4, 1948. Pine, D. J. 


In 1940, after Soviet forces occupied Lavia, the Latvian Soviet Govern- 
ment nationalized three ships then in private ownership and purportedly 
vested title in the plaintiff, a corporation organized under the laws of the 
U.S.S.R. The ships were sunk in 1942, and insurance proceeds were paid 
into an account in the State of New York and turned over to a court- 
appointed trustee along with certain accrued earnings. The funds were 
seized by the United States Government under the Trading With the 
Enemy Act in 1943, during the German occupation of Latvia. The court 
sustained the defendant’s motion for dismissal of the claim, holding that 
the doctrine of United States v. Pink (1942), 315 U. S. 203, was con- 
trolling. The court remarked concerning the question of recognition: 


Questions of recognition or non-recognition of foreign governments 
are beyond the reach of the courts. They are committed exclusively 
to the political department of government, and the courts are bound 
by its decisions thereon. This rule is equally applicable to de jure or 
de facto recognition. . . . As a corollary of this principle, a court may 
not give effect to an act of an unrecognized government, for by doing 
so it would tacitly recognize the government, invade the domain of 
the political department, and weaken its position. .. . 


Since the United States had not recognized the government set up by the 
U.S.S.R. in Latvia, the court could not give effect to the decree of 1940 
vesting title in the plaintiff, and its claim failed. The court further said 
the contention of the plaintiff that it was entitled ‘‘to just compensation 
under the Fifth Amendment to the Constitution’’ was untenable, since this 
was an action to recover property seized by the Alien Property Custodian, 
and not a suit for just compensation. The contention of the plaintiff that 
‘‘the ships in question, being ships at sea, were constructively a part of the 
territory of Latvia and subject to its decrees, is not relevant to this case, as 
the doctrine referred to ‘partakes more of the characteristics of personal 
than of territorial sovereignty.’ Cunard S. S. Co. v. Mellon, 326 U. S. 100, 
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Consular officer—immumty—habeas corpus against detention of co- 
national. 

EMMET v. LoMAKIN. 84N. Y.S. (2d) 562. 

Sup. Ct., Spec. Term, N. Y. Co., Aug. 23, 1948. Dickstein, J. 


Where the Soviet Consul General was allegedly holding a Soviet citizen 
at the Soviet Consulate in New York against her wishes, the court held that 
‘‘diplomatic immunity’’ did not permit him to ignore a writ of habeas 
corpus issued by a New York court, ordering him to produce her. When 
consulted by the court, the Legal Adviser of the Department of State wrote: 


It is the view of the United States Government that there is no basis 
under international law or under any law of the United States for con- 
sidering that Mrs. Kosenkina is in any manner subject to the control 
or authority of the Soviet Government so long as she remains in this 
country. The Department of State already has advised the Soviet 
Embassy that Mrs. Kosenkina will not be placed under control of any 
person against her own will. The Department has also advised the 
Soviet Embassy that although it recognizes the right of the Soviet 
Government, through its officials abroad to extend all proper assistance 
and protection to Soviet nationals, this right does not include author- 
ity to take charge of Soviet citizens in this country irrespective of 
their wishes. 


A warrant of attachment to enforce the writ was not issued, since Mrs. 
Kasenkina had meanwhile escaped from the Soviet Consulate and entered 


a hospital, but the court expressed its conviction that ‘‘the Soviet Consul 
General was not entitled to diplomatic immunity so as to permit him to 
ignore the mandate of this court.’’ 


Consular officer—authority to act for co-ndtional—U. S. ‘‘freezing”’ 
controls. 

BUXHOEVEDEN v. ESTONIAN STATE BANK ET AL. 84N. Y. S. (2d) 2. 

Sup. Ct., Spee. Term, Kings Co., Oct. 8, 1948. Beldock, J. 


Defendant foreign banks, entities of the former Republic of Estonia, had 
funds on deposit with the National City Bank of New York since 1939. 
The funds were frozen under the provisions of section 25 (b) of the Federal 
Reserve Act, 12 U.S. C. §632 and other Federal enactments and regulations, 
including the Trading With the Enemy Act, 50 U. S. C. Appendix, §1 et 
seq. When this action was commenced in 1941, Estonia had been occupied 
for some time, and the defendant Estonian State Bank had no agent or 
other representative in the United States to protect its interests. Efforts 
made to vacate the attachment were unsuccessful; the right of the Estonian 
Consul General to move to open the default judgment and to defend the 
action had been upheld in Buxhoeveden v. Estonian State Bank et al., 181 
Mise. 155. Motion was now made on behalf of the defendant to increase 
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It is apparent that defendant, both under the provisions of the statute 
(chap. 482, P. L. 357 above) and under case law, as a United Nations Diplo- 
mat is immune from process in this court. 

Plaintiff sought an adjournment here in order to obtain a waiver of such 
immunity from the Minister of Foreign Affairs of the Republic of China. 
Information as to the obtaining of such waiver has not been forthcoming in 
the time allowed. The difficulty in obtaining such a waiver in the present 
condition of affairs in the Republic of China is understandable. <A ques- 
tion might arise if such waiver, even if obtained, could have retroactive 
effect so as to make the service here valid. But that question need not be 
decided since no such waiver has been presented. 

The motion to vacate must be granted on the ground that defendant en- 
joyed diplomatic immunity at the time of service of process herein. Settle 
order. 

[ Note: See also Friedberg v. Santa Cruz, 84 N. Y. Supp. (2d) 148 (Spec. 
Term, Nassau County, Nov. 5, 1948), where the Chilean Permanent Repre- 
sentative to the United Nations, and his wife, appeared generally and an- 
swered on the merits when sued for damages caused by an automobile driven 
by the wife. Defendants also asserted diplomatic immunity under the In- 
ternational Organizations Immunities Act, 61 Stat. 756. The court granted 
plaintiffs’ motion to strike this defense of immunity, on the ground that, 
by appearing generally and joining issue on the merits, defendants had 
submitted to the jurisdiction ; a special appearance was the proper proced- 
ure if defendants had wished to avail themselves of immunity. Justice 
Daly added that ‘‘by obtaining a license to own and operate a motor ve- 
hicle in the State of New York, the defendants must be deemed to have 
assumed, in connection with such privilege, the burdens thereof, as outlined 
in Section 59 of the Vehicle and Traffic Law,’’ under which the owner of a 
motor vehicle operated on the public highway is liable for injury or damage 
resulting from negligent operation of such vehicle by any person legally 
using it with the owner’s permission. 

See also Bursten v. Garreau, 120 N. Y. L. J. 1311 (Nov. 29, 1948; Spee. 
Term, Bronx County, Nov. 27, 1948), refusing to set aside a default judg- 
ment against the French representative on the Trusteeship Council of the 
United Nations, except on proper motion by defendant, appearing specially, 
to vacate the judgment. | 


Extraterritorial effect of confiscatory Nazi decree. 
FRANKFURTER V. W. L. EXNER Ltp. 1948 L. J. R. 567. 
Great Britain, Chancery Division, May 21, 1947. Wynn-Parry, J. 


Plaintiff, an Austrian Jew, whose business in Austria had been taken 
from him under a Nazi decree in 1938, was permitted to recover from the 
British firm, for which he was an agent, a fund which he had built up in 


| | 
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England ‘with defendant. At the time of the expropriation by the Nazis, 
Great Britain had recognized the annexation of Austria. A German ‘‘Com- 
missar’’ had been appointed under German law to operate the plaintiff’s 
leather business in Vienna, and to act as agent for the British principal; 
the plaintiff had executed a document under duress stating to the British 
firm that the Commissar’s consent was necessary to any dealings involving 
the plaintiff’s then-established credit balance. The Commissar carried on 
the previously established agency relationship, but failed to remit balances 
on sales to the British firm, which in turn set off these amounts against the 
plaintiff’s credit balance on their books. The court held that the German 
decree was confiscatory and foreign penal legislation which would not be 
enforced by British courts in regard to property not within the German 
jurisdiction. The Austrian decree could confer upon the persons claiming 
under it, or their agents, no right to property in England. The court dis- 
tinguished United States v. Belmont (1936), 301 U. S. 324, as a special case 
involving an international bargain between the United States and Russia. 


CASES NOT SEPARATELY DIGESTED 
Aliens—deportation. 
Houvardas v. Wixon, 169 F. (2d) 980 (C. C. A. 9th, Sept. 27, 1948). 
Bernhardt v. U. S., 169 F. (2d) 983 (C. C. A. 6th, Sept. 27, 1948). 
U. S. ex rel. U. S. Lines v. Watkins, 170 F. (2d) 998 (C. C. A. 2d, Dee. 
3, 1948). 
Scholnick v. Clark, 81 F. Supp. 298 (D. C., Dist. Col., Dec. 1, 1948). 


Aliens—exclusion. 


U. S. ex rel. Johnson v. Watkins, 170 F. (2d) 1009 (C. C. A. 2d, Nov. 
29, 1948). 
Ex parte Van Laeken, 81 F. Supp. 79 (N. D. Calif., Nov. 5, 1948). 


Aliens—non-immigrant—domicile for separation suit. 


Schwallbach v. Schwallbach, 84 N. Y. 8. (2d) 345 (Sup. Ct., Spee. 
Term, N. Y. Co., June 14, 1948). 


Aliens—practice of medicine by Filipino declarant. 


People ex rel. Afable v. Thompson, 82 N. E. (2d) 496 (Ill. App., Nov. 
3, 1948). 


Aliens—representing self to be citizen. 


De Pratu v. U. S., 171 F. (2d) 75 (C. C. A. 9th, Dee. 13, 1948). 
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Effect of foreign requisition on foreign exchange control laws. 


Bickford-Smith v. U. 8., 80 F. Supp. 660 (Ct. Cl., Nov. 1, 1948). 
Frankman v. Anglo-Prague Credit Bank, [1948] 2 All Eng. L. R. 1025 
(Nov. 4, 1948). 


Naturalization—‘‘attached to principles of Constitution.’’ 


Petition of Knuth, 34 N. W. (2d) 273 (Wisce., Oct. 12, 1948). 


War—enemy property and Alien Property Custodian. 


Koehler v. Clark, 170 F. (2d) 779 (C. C. A. 9th, Nov. 15, 1948). 
U.S. v. The Laconia, 1948 A. M. C. 1870 (E. D. Va., Sept. 14, 1948). 
Rudenberg v. Clark, 81 F. Supp. 42 (D. Mass., Nov. 15, 1948). 


War and enemy occupation—statute of limitations. 


Standard-Vacuum Oil Co. v. U. S., 80 F. Supp. 657 (Ct. Cl., Nov. 1, 
1948). 


BOOK REVIEWS AND NOTES 


Uchebnoe Posobie po Mezhdunarodnomu Publichnomu Pravu (ocherki) 
[Study Aid for International Law (essays)]. By F. I. Kozhevnikov. 
Moscow: All-Union Juridical Part-Time Institute of the Ministry of 
Justice, U.S.S.R., 1947. pp. 271. 

Mezhdunarodnoe Pravo [International Law]. Issued by the Ministry of 
Higher Education of the U.S.S.R. as a textbook for juridical institutes 
and faculties. Moscow: Institute of Law of the Academy of Sciences of 
the U.S.S.R., 1947. pp. 612. 


In its directive of October 5, 1946, the Central Committee of the All- 
Union Communist Party (Bolsheviks) included in the list of defects in 
legal education in the U.S.S.R. the absence of texts on international law. 
The Institute of Law of the Academy of Sciences of the U.S.S.R. was di- 
rected to prepare and publish during 1947 such a textbook. 

The publication of the two works under review must be looked upon as 
an event of unquestioned positive value for, since the publication of this 
reviewer’s own textbook in 1926, no new Soviet textbooks on international 
law have been published. This gives evidence of the extent to which 
Soviet legal science obviously lags behind the requirement of Soviet inter- 
national practice. The appearance of two new Soviet textbooks on 
international law must also be welcomed because the need of studying 
international law and its institutions, their sccial-historical background 
and the direction of their future development, extends under present-day 
conditions far beyond the confines of the classroom. . . . 

Let us turn to the shortcomings of Kozhevnikov’s textbook. First of all, 
the subjects treated . . . are limited. Thus, many of the most important 
problems of international law are omitted, as, for example, the legal régime 
of population and of territory and all the questions linked with it. 

Turning to specific defects, one must first comment upon the portrayal 
of the history of international law. This contains facts which are not 
sufficiently precise and not always correct. ... The role of the church 
in the account of international law during feudalism is defined insuffi- 
ciently only as that of a great feudal lord. This réle is unquestioned, but 
if one speaks of the influence of the church in the Middle Ages, one must 
not fail to refer to the réle which non-economic compulsion played in feudal 
society, which meant consequently that there had to be an ideological basis 
for such compulsion. .. . 

The definition of the sources of international law in the material sense 
is incorrectly presented by Kozhevnikov as identified with the struggle and 
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collaboration of states. The struggle and collaboration do not constitute 
of themselves a primary factor of history, but a secondary factor arising 
out of the conflicts of class society. The primary source of all law is a 
definite form of production relationship, which determines the structure of 
elass society. Struggle and collaboration are the consequence of this de- 
velopment. 

Many remarks are inspired by the author’s use of foreign literature. 
For example, is it possible to characterize Hugo Grotius as Kozhevnikov 
does? ‘‘Grotius is rightly considered as the founder of the contemporary 
science of international law.’’ It would seem that the title of ‘‘founder’’ 
is applicable only to the four great names of Marx, Engels, Lenin and 
Stalin. They are the founders of all contemporary science relating to so- 
ciety and the state. We Marxist jurists cannot accept Hugo Grotius as 
the founder of our science. For us, Hugo Grotius is a great figure of the 
absolutist phase of feudal society and nothing more... . 

In speaking of the Russian science of international law (which he does 
a great deal) Kozhevnikov often belittles its réle. Thus, in referring to 
the scientific services of Kapustin and Stoyanov, the author sees them only 
as good expositors of Hugo Grotius. Is the service of Russian learned men 
really nothing more than that they were able to expound Hugo Grotius 
well? It is hard to characterize such reasoning as other than bending the 
knee to foreign culture. 

Professor Kozhevnikov has properly used Soviet international acts as 
documentation, but even here there is a substantial defect. He has not 
explained sufficiently a large number of very important institutions which 
are the Soviet contribution to international law. Those which he has set 
forth he sometimes treats, not in a militant fashion, but with an objective 
tone, when they are the very points which should be presented not ob- 
jectively, but with the full force of Soviet patriotic pathos. .. . 

Taking the defects into consideration, the study aid of Professor Koz- 
hevnikov cannot be considered as of full value and satisfying the require- 
ments placed upon a Soviet textbook in international law. 

Let us now turn to a critique of the textbook of the Institute of Law of 
the Academy of Sciences. An unquestioned advantage of this textbook in 
comparison with the study aid of Kozhevnikov is its size and adequate 
coverage of subjects. Unfortunately, however, a larger number of defects 
both factual and politico-ideological accompany its larger size. 

The authors of the textbook are in general inclined to ignore the ex- 
istence of the peoples’ democratic states. Moreover, in order to show their 
contribution to international law and the new legal forms which are to be 
found in their relationships among themselves and with the U.S.S.R., the 
authors declare that socialist international law ‘‘could be established only 
in relations between socialist states, but such relations do not exist at the 


present time.’’ (?!) 
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The authors think it possible to expound contemporary international 
law without pointing out the existence of two contending camps—the im- 
perialist, led by the U. S. A., and the democratic, led by the U.S.S.R. 
They limit themselves to a fleeting statement on ‘‘the two courses of inter- 
national polities.’’ .. . 

Those parts of the textbook are particularly poorly treated in which the 
authors try to bring in a summary statement on the influence of the classic 
works of Marxism on the theory of international law. ‘‘The founders of 
Marxism’’—the textbook states—‘‘were not specialists in international law 
and did not leave a systematic investigation of the subject behind them.”’ 


This is the situation in the first (general) part of the book. The subse- 
quent (specialized) chapters are even worse, since in taking an objective, 
‘‘non-Party’’ (in the worst meaning of the word) position, the authors in 
many eases have slipped into a position of defending non-Soviet concep- 
tions of international law. Thus the Black Sea and its straits (the Bos- 
phorus and Dardanelles) are classified as open seas, despite repeated 
declarations of Soviet diplomacy categorically denying (in well-known 
notes of the Ministry of Foreign Affairs of the U.S.S.R.) the validity of a 
comparison between the Black Sea with its straits and the Mediterranean 
and other open seas. . . . In describing the International Court there is 
no exposition of the U.S.S.R.’s relations to this international agency, to 
which some states, as is known, are trying to subordinate the Security 
Council... . 

In the light of the comments set forth the conclusion must be drawn 
that the textbook of the Institute of Law is apolitical. . . . It does not, 
therefore, satisfy the requirements formulated by Comrade Zhdanov in the 
philosophical discussion applicable to the textbook in the history of phi- 
losophy, which are equally applicable to any textbook in the social sciences. 
Therefore the textbook requires extensive reworking and polishing. The 
directive of the Central Committee of the All-Union Communist Party 
(Bolsheviks) still remains unfulfilled. The first task of Soviet learned 
circles and Soviet international lawyers is to fill the gap and assure Soviet 
schools and readers a text in international law which will meet those re- 
quirements which stand at the head of the entire Soviet ideological front. 


E. A. Korovrin * 


* Corresponding Member of the Academy of Sciences of the U.S.S.R. and newly ap- 
pointed Director of its Institute of Law. This review has been translated and edited 
by John N. Hazard from a 4,000-word review published in Sovetskoe Gosudarstvo i 
Pravo, No. 8 (August), 1948. It is reprinted here by permission of Helen Black, repre- 
senting Preslit Literary Agency, Moscow. The textbook published by the Institute of 
Law was reviewed in its first edition, when it bore the authors’ names of Durdenevsky 
and Krylov, in this JouRNAL, Vol. 41 (1947), p. 481. 
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Diplomaticheskii Slovar’ (Encyclopedia of Diplomacy). Vol. I: A-K. Ed- 
ited by A. Ja. Vyshinskii and S. A. Lozovskii. Moscow: OGIZ, Gosud. 
Izdatel’stvo politicheskoi literatury, 1948. 856 cols. 


A reference work of the type and scope of the present volume, the first 
attempt of its kind since the end of World War II, is sure to attract the 
attention of all those professionally concerned with international politics, 
and especially Soviet policy, even without the assertion in the preface that 
‘‘snecial attention has been given to the foreign policy and the diplomacy 
of the Soviet Union.’’ An arsenal of ready-made knowledge and officially 
approved and standardized versions, the encyclopedia comprises a large 
amount of up-to-date basic information on international congresses and 
conferences, together with diplomatic documentation (treaties, conventions, 
declarations, ete.) ; it analyzes events of diplomatic history, explains funda- 
mental terms of international law, and also offers biographies of diplomats, 
politicians, and experts on international law. In the present volume more 
than 150 articles out of some 700 deal with the foreign policy and diplo- 
macy of Tsarist Russia and the Soviet Union. 

Surprisingly small space is given to articles dealing with doctrines of 
international law and diplomatic and consular theory and practice. Basic 
features of the Soviet conception of diplomacy are given in the anonymous 
articles ‘‘Diplomat’’ (mentioning an Institute of International Relations 
and a Foreign Service School as training centers for Soviet Foreign Service 
personnel), ‘‘Diplomatie Corps,’’ ‘‘Diplomatiec Representation,’’ ‘‘Diplo- 
macy,’’ ‘‘Diplomatie Cases’’ and ‘‘Diplomatic Immunity.’’ The article 
‘‘Konsul’’ deals with the legal position of foreign representatives in the 
Soviet Union as well as with the Soviet Consular Service regulations 
(Konsul’skii ustav) of 1926. The article ‘‘Diplomatie Relations of the 
Soviet Union’’ offers a complete listing of the dates of recognition and 
resumption of diplomatic relations (columns 563-566). 

In the field of diplomatic history decided preference is given to modern 
times and especially the most recent period of history up to May, 1947. 
The medieval period is represented only by 8. V. Bakhrushin’s article on 
the treaties between Kievan Russia and Byzantium. International con- 
gresses and conferences and diplomatic acts are listed in the encyclopedia 
in unusually large numbers. Columns 72-160 are entirely taken up with 
the treaty relations of Great Britain with various countries. In dealing 
with treaty relations of the United States, special articles are devoted to 
the Anglo-American agreements in 1940-1941, the convention with the 
Yemen and the treaties with China in 1844, 1858, 1868, and 1948. The 
article stresses the repudiation by the Chinese Communists of all the 
treaties signed by the Kuomintang Government after January 10, 1946. 

Among the German treaties listed are the treaty of alliance with Bul- 
garia in 1915 (by S. Sh. Grinberg), the German-Turkish treaties of 1914 
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and 1941, and the convention with Sweden in 1940 concerning transit to 
Norway and Finland. Under ‘‘Iran”’ special articles are devoted to that 
country’s treaties with the United States, Afghanistan, Germany, Egypt, 
Iraq, China, Turkey, France, and the Hedjaz. 

A chain of treaties listed under the names of the partners sometimes 
comes close to a general history of their diplomatic relations. A num- 
ber of treaties are listed under the names of the places where they were 
signed or under the names of the main negotiators and signers. Little 
ean be said in favor of lumping together unrelated diplomatic events under 
place names, for instance under ‘‘Bucharest Peace Treaties’’ the treaties 
of 1812, 1913, and 1918, or of enumerating under ‘‘Vienna’’ nine diplo- 
matic events which took place there between 1697 and 1940. However, the 
fact must be stressed that there is a high degree of thoughtful codrdina- 
tion of related articles by cross references: G. I. Levinson’s article on the 
Boulogne-sur-Mer Conference (1920) refers to three articles of the not-yet- 
published second volume—on the San Remo and Spa Conferences and on 
the Tsentro-Soitz Mission to England in 1920. The article on the Bosnian 
Crisis refers to the articles ‘‘ Berlin Congress,’’ ‘‘Ferdinand of Bulgaria,”’ 
‘‘Buelow,’’ ‘‘Triple Entente’’ and ‘‘Triple Alliance’’; the article on the 
Anglo-French-Turkish Treaty of 1939 mentions special articles on the 
German-Turkish Treaty of 1941, the Adana Conference between Ismet 
Inonu and Churchill in 1948, and the Cairo Conference (1943). 

A large body of valuable information can be found on the Near and 
Middle East. An excellent example is the article on treaties and conven- 
tions between Iraq and the Hedjaz. The principal articles involving 
Turkey are written by A. F. Miller, the leading Soviet expert on Turkish 
history (‘‘German-Turkish treaties 1914 and 1941’’; ‘‘Anglo-Turkish 
treaties’; ‘‘Entente Agreement about the Straits, 1915’’; ‘‘The Anglo- 
French-Turkish Treaty of 1939’’; ‘‘Treaty of Alexandropol, 1920’’). An- 
other series of articles on the Near East is written by V. B. Lutskii: Great 
Britain’s treaties with Egypt, Iraq, and Oman; Anglo-French agreements 
and declarations re Syria and Lebanon; the conflict over Kuweit; the 
Bagdad Railway. I. M. Reisner deals with Afghanistan in his articles 
on the ‘‘independent’’ Afghan tribes and on the Anglo-Russian Agreement 
of 1907. Great Britain’s treaties with Thailanca and France’s treaties with 
Annam are analyzed by A. A. Guber. In the Far Eastern field the follow- 
ing articles deserve to be mentioned: M. A. Persits on Chinese diplomatic 
ceremonial and on the Boxer Protocol (1901); G. N. Voitinskii on the 
Eastern Chinese Railway, and E. M. Zhukov on the Anglo-Japanese alli- 
ance of 1902. 

Among the articles dealing with outstanding events or important phases 
of diplomatic history in the nineteenth and twentieth centuries are several 
contributions by well-known Russian experts; the bibliographies often list 
little-known Russian literature. Such articles are: The Congress of Vienna, 
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by A. L. Narokhnitskii; The Formation of the Triple Entente (1904 
1907), by I. I. Mints; The Treaty of Bjoerkoe (1905), by M. I. Kantor; The 
Bosnian Crisis (1908-1909), and The Balkan Alliance (1912), by S. Sh. 
Grinberg. 

The first World War and the period between the first and the second 
World Wars are especially well represented. In I. I. Mints’ article on the 
Brest-Litovsk Treaty Trotskii is twice called a traitor. The supplementary 
economic treaty of August 27, 1918, is mentioned, but any hint of the 
politically much more important exchange of secret letters between Ioffe 
and von Hintze is omitted. The following four articles by Boris E. 
Shtein, interpreting international relations in the 1920’s, are of outstanding 
interest: an article on the Versailles Peace Treaty, one of the largest in the 
volume (columns 383-402), links the failure of the ‘‘peace’’ directly with 
the German attack on the Soviet Union in 1941, declaring that the victorious 
Allies during the Paris Peace Conference regarded Germany not only as a 
defeated enemy but also as a possible instrument of anti-Soviet policy, and 
asserting that the principal aim of the Locarno treaties was to bring 
Germany into the anti-Soviet bloc. The other articles deal with the Anglo- 
Soviet Trade Agreements (1921), the Hague Conferences (1922), the 
Kellogg-Briand Pact (1928), and the Aland Island Conventions. Other 
articles are contributed by I. M. Lemin on the Washington Conference 
(1921-22) and I. I. Mints on the Cannes and Genoa Conferences in 1922. 
The landmarks of Western diplomacy of the post-World War I period, 
such as the Versailles Treaty, the Washington and Genoa Conferences, or 
the Kellogg-Briand Pact, are, as would be expected, based on a common 
anti-Soviet denominator. 

In the articles dealing with diplomatic events of the 1930’s a distinct 
disposition to play down Fascist aggressiveness and to burden the ruling 
circles in Great Britain and France with the responsibility for the outbreak 
of the second World War is unmistakable; this can be seen, for instance, 
from the articles on the Anglo-German Agreement of 1935, on the ‘‘An- 
schluss,’’ on the Eastern Pact, on Halifax, Bonnet, and Daladier. The al- 
leged chain Ribbentrop-German banks-Lazard Fréres & Cie.-Bonnet (col- 
umn 276) may serve as an example of Soviet argumentation on this point. 

It would be difficult to outdo M. M. Shein’s diatribe against the Vatican 
(columns 339-345) calling Pope Pius XII ‘‘a convinced foe of democracy 
and the Soviet Union’’ who ‘‘since the very beginning of the second World 
War worked for the benefit of the Fascist aggressors.’’ Nowhere else in 
literature are the Soviet complaints against Papal diplomacy brought to- 
gether in a similarly concise manner. 

No opportunity is omitted to attack Anglo-American capitalism and 
imperialism and to label American leaders accordingly (see the articles 
“‘Atomnaia diplomatia,’’ Vandenberg, Baruch, and others), and also to 
denounce the policy of the ‘‘imperialist’’ countries toward colonial and 
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dependent peoples. The article on Allied Military Government in Italy 
(article ‘‘AMGOT,’’ column 64) underlines the idea that this set-up facili- 
tated penetration of Anglo-American capital into important branches of 
Italian economy. Likewise the United States-Yemen agreement of May, 
1946, and the American-Chinese treaty of November 4, 1946, are char- 
acterized, respectively, as American expansion in Arabia (column 65), and 
creation of real possibilities for establishing all-round American rule.over 
China (column 69). 

Special articles deal with the conferences of the second World War: 
Casablanca, Cairo, Adana, Dumbarton Oaks, and Yalta; the (anonymous) 
article, ‘‘Crimean Conference’’ (columns 839-843), calls the meeting the 
culminating point of collaboration between the Allied Powers, but goes on 
to say that the decisions of the Yalta Conference as well as of the follow- 
ing Berlin Conference (to be analyzed in Vol. II as the Potsdam Confer- 
ence), which had been arrived at in a spirit of unity by the great Powers, 
have been exactly fulfilled by the Government of the Soviet Union only. 
“The U.S. A. and England continuously violated the rulings of the Crimean 
Conference in the decision of fundamental problems of post-war recon- 
struction’’ (column 843). Under ‘‘Zolotaia ogovorka’’ can be found a 
special article by N. N. Litbimov on the Gold Clause in the Paris Peace 
Treaties of February 10, 1947. 

No explanation is offered as to the principle according to which biogra- 
phies have been selected for inclusion in the encyclopedia. France is 
represented, among others, by Louis Barthou, Georges Bonnet, Aristide 
Briand, Joseph Caillaux, Paul and Jules Cambon, Georges Clemenceau, 
Edouard Daladier, Théophile Deleassé and General de Gaulle. The prin- 
cipal Germans are Emperor William II, the Chancellors Bismarck, Caprivi, 
Hohenlohe, Buelow, Bethmann Hollweg, Cuno, Wirth, and Bruening; 
Foreign Ministers Graf Brockdorff-Rantzau and Curtius; Secretaries of 
State von Kiderlen-Waechter, von Kuehlmann, and Solf; and Ambassador 
von Wangenheim. The list of outstanding Americans includes Dean 
Acheson, Bernard M. Baruch, James F. Byrnes, William E. Borah, William 
J. Bryan, William C. Bullitt, Arthur Vandenburg, Woodrow Wilson, 
Warren Harding, W. Averell Harriman, Harry Hopkins, Joseph Grew, 
Herbert Hoover, John Foster Dulles and Joseph E. Davies. 

Strangely enough, non-Russian names are given in phonetic transcription 
only: Hoover appears only as Guver, Bryan as Braian, Dulles as Dalles, 
Bidault as Bido, Caillaux as Kaio, von Kuehlmann as Kiul’man, and so on. 

The positive evaluation of the foreign policy of Russian rulers is note- 
worthy ; Aleksei Mikhailovich is credited with having ‘‘laid the foundation 
for the foreign policy of Peter I and Catherine II.’’ Besides Russian 
statesmen of the past, the following Soviet diplomats and experts on inter- 
national law are included: Bogomolov, Dovgalevskii, Grabar, Gromyko, 
Gusev, Kavtaradze, Kollontai, Kolomiitsev, Korovin, Krasin, Krylov, 
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Voikov, Vorovskii, Vyshinskii, Zarubin, and Zorin; quite a number of 
names are conspicuously absent, for instance, Ioffe, Karakhan, and Kre- 
stinskil. 

From a group of articles dealing with American policy (‘‘Atomnaja dip- 
lomatia’’ ‘‘ Bolshoi dubinki politika’’ (Big Stick policy), and ‘‘Dobrogo 
soseda politika’’ (Good Neighbor policy), A. A. Belen’kii’s remark may be 
quoted (column 275) that, from the end of the second World War, the 
ruling circles of the United States began to apply the methods of ‘‘Big 
Stick’’ diplomacy and ‘‘Dollar’’ diplomacy not only towards countries of 
the Western Hemisphere, but also toward several states of Europe and 
Asia, and that as the newest form of the ‘‘Big Stick’’ policy the so-called 
‘Atom Diplomacy’’ made its appearance. 

The omission of articles on Danzig (and the Corridor), the Communist 
International (although there is an article ‘‘Antikominternovsku Pakt’’) 
and Korea must be regarded as serious gaps. The discriminating and 
eritical user of the work will place it, in many respects, alongside of 
Strupp’s Worterbuch des Vélkerrechts und der Diplomatie (1924-1929) 
and Frangulis’ Dictionnaire Diplomatique (1933). However, it should 
be emphasized, as stressed by Russian reviewers,* that the encyclopedia has 
been conceived and executed in strict adherence to the Stalinist line as a 
work of popularization and general education. 

Fritz T. Epstern 


The British Year Book of International Law, 1946. Edited by H. Lauter- 
pacht. London: Oxford University Press, 1948. pp. viii, 536. Index. 


The 23rd volume of the British Year Book of International Law—the 
largest so far published in this series—devotes some 300 pages to eleven 
articles, 75 pages to a series of fourteen notes, some 25 pages to book reviews, 
and about a dozen pages to a digest of recent decisions of British courts 
involving questions of public or private international law. A novel feature 
of this volume is an annotated documentary section of over one hundred 
pages, with a preface by Clive Parry, on Constitutions of International 
Organizations. 

Of the ably written articles some are especially noteworthy. ‘‘The In- 
terpretation of the Charter of the United Nations’’ by Pollux is valuable 
not only to students of the United Nations but as a contribution to the study 
of the interpretation of treaties. The comprehensive article by A. B. 
Lyons on ‘‘The Conclusiveness of the Foreign Office Certificate’’ fulfills a 
long-felt need and illumines certain procedural aspects of the relations of 


*See G. Rubinin in Trud, June 8, 1948; E. Tarle in Pravda, June 14, 1948, trans- 
lated in Soviet Press Translations (Far Eastern Institute, University of Washington, 
Seattle), Vol. ITI, No. 21 (Dec. 1, 1948), pp. 670-672; and A. Trainin in Izvestita, 
June 15, 1948. 
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the courts and the executive in matters of recognition, sovereign immunity 
and diplomatic immunity. In ‘‘Government in Commission,’’ R. Y. Jen- 
nings, taking issue with Hans Kelsen,' maintains that, although supreme 
authority in Germany since her ‘‘unconditional surrender’’ has been as- 
sumed by the four Allied Governments jointly, meanwhile the German 
state still exists; that the Allied occupation is not a belligerent occupation 
within the meaning of Articles 42-56 of the Hague Regulations, but that: 


the title of the Allied Governments to the rights they have assumed 
is founded in a form of completed conquest or subjugation; for al- 
though subjugation in its ordinary meaning is a conquest coupled 
with annexation of the enemy state, the same legal principles apply to 
a conquest coupled with an assumption of the enemy’s governmental 
powers, always provided the former enemy Government has ceased 
to exist. 


Professor H. Lauterpacht discusses ‘‘The Grotian Tradition in Inter- 
national Law’’; Professor J. L. Brierly, ‘‘The Covenant and The Charter’’; 
Professor B. A. Wortley, ‘‘The Veto and the Security Provisions of the 
Charter’’; Mr. S. W. D. Rowson, ‘‘Italian Prize Law, 1940-1943’’; and 
Dr. Egon Schwelb, ‘‘Crimes Against Humanity.”’ 

The contents of the volume are of great current interest and utility; 
legal aspects of international organization and the post-war settlement 
receive due attention ; and the literature of international law is permanently 
enriched by several of the contributions. 

HERBERT W. Briaes 


Manual de Direito Internacional Piblico. By Hildebrando Accioly. Sao 
Paulo: Saraiva, 1948. pp. 419. 


The work under review is a textbook of international law condensed 
from the author’s larger treatise on this subject and brought up to date by 
working in the law of the United Nations and what the author calls the 
“lessons of the Second World War.’’ After an Introduction on the defi- 
nition, the foundation, and the history of international law, the whole 
subject is developed in four parts: Persons, Goods, Peaceful Relations be- 
tween States, and International Conflicts, including the law of war and 
neutrality. 

Many problems are dealt with from a typically Latin American, or a 
particular Brazilian, point of view. Pan America, up to the Rio de 
Janeiro Treaty of 1947, is not neglected; particular emphasis is placed 
upon the inter-American system of consultation. Great weight is given. 
to the ‘‘principle of the equality of states,’’ including the equal right to 
vote; it has been found necessary, the author states, to reaffirm this prin- 


1‘*The Legal Status of Germany according to the Declaration of Berlin,’’ this Jour- 
NAL, Vol. 39 (1945), p. 518. 
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ciple in the United Nations Charter, although it was not respected in the 
composition and voting of the Security Council. Strong emphasis is 
placed upon the ‘‘duty of non-intervention,’’ reaffirmed in Article 7, para- 
graph 2, of the United Nations Charter; the author rejects the so-called 
intervention d’humanité, as no state can sit in judgment on other states; 
like his government, the author is also opposed to the idea, proposed by 
Uruguay, of collective Pan American intervention in the internal or ex- 
ternal affairs of any American Republic. On the other hand, his dis- 
cussion of the problem of diplomatic protection of citizens abroad is in 
harmony with the attitude taken by this country. The author defends 
international arbitration as applicable to all disputes. But the ‘‘ Neutrality 
Zone,’’ established in Panama in 1939, is rejected as being in violation of 
general international law which cannot be changed by a group of states. 

Philosophically the author is, to a certain extent, an adherent of Roman 
Catholic natural law and strongly influenced by Le Fur, although he cor- 
rectly denies that the bellum justum theory is a rule of positive inter- 
national law. His treatment of the ‘‘inherent rights of states,’’ in con- 
formity with Le Fur, and of the ‘‘inherent rights’’ of the individual in 
international law is certainly not a statement of the law in force. That 
‘international law guarantees to man the exercise of his individual liberty, 
and protects his person in his inherent rights,’’ that man enjoys inter- 
nationally the rights of liberty, inviolability, and protection of the human 
person, the right of emigration and so on, is a wish de lege ferenda, not a 
statement of the positive law. 

Intended as a textbook, the work is written without notes, cases, or 
bibliography. In point of theory it is rather old-fashioned and lacking in 
originality. But the Brazilian liberalism of the author shows itself every- 
where: in his stand for human rights, in his stand against ‘‘title by con- 
quest,’’ in his wish de lege ferenda against the unlimited right of the victor 
to impose upon the vanquished the cession of territory against the manifest 
wish of its inhabitants, particularly if such wish is based on clearly recog- 
nized historical titles. 

His treatment of the laws of war and of the law of neutrality is frag- 
mentary. But again he laments the increasing inhumanity of warfare, 
the methods of aerial bombardment used by belligerents in the second 
World War. The author is absolutely right when he deplores the tend- 
ency to minimize the laws of war. War, the author states, is unfortunately 
not a calamity which has disappeared from the earth. Under these con- 
ditions, and in view of the possibility of total war, it would be, he states, a 
major disgrace if the application of military foree—even in the form of 
United Nations sanctions—would no longer be subject to certain restrain- 
ing rules of the laws of war. 

JosEF L. Kunz 
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Deutschland und das Volkerrecht. By Kurt Egon von Turegg. Cologne: 
Universtitatsverlag Balduin Pick, 1948. pp. 144. 


The author of this book, who teaches at the University of Cologne, dis- 
cusses two questions: the present status of Germany and the dismantling 
of German industries. The analysis is based on international law. Inas- 
much as the International Military Tribunal considered international law 
as it existed in 1939 to have continued validity, and applied it in judging 
the conduct of Germany and her leaders prior to and during World War 
II, the author feels that the same international law should be applied in 
analyzing the legal status of Germany and the legality of the dismantling 
program and practice. 

With reference to the first question the following points may be noted 
from the author’s argument: The German Reich continues to exist as a 
state; there is no German Government; the state of war is not terminated; 
German state power (Staatsgewalt) may be exercised by organs of the 
Allies. What is the nature of the power exercised by the Allies in Ger- 
many? The discussion of this question is largely determined by the 
dichotomy of annexation and occupation. As the Allies themselves in the 
Declaration of June 5, 1945, ruled out annexation, there remains occupa- 
tion. Having discussed various forms of occupation—belligerent and 
peaceful occupation, occupation in virtue of self-defense or of a state of 
necessity or of an armistice agreement—the author concludes that the 
Allied occupation of Germany should be classified somewhere between bel- 
ligerent and peaceful occupation. The author leans to the view that it 
comes close to an occupation in virtue of an armistice agreement, although 
no such agreement exists. In any case, he contends, belligerent occupation 
constitutes the maximum of burden that may be imposed upon Germany 
and the upper limit of the powers of the occupying authorities. Therefore, 
even though a German Government does not exist, the Hague Convention 
of 1907 concerning Rules of Warfare on Land applies, as do the rules of 
customary international law regarding occupation. The fact that Germany 
surrendered unconditionally does not absolve the Allies from the duty 
to conform to international law. In particular, it is not possible to assume 
that following unconditional surrender Germany lost all rights under the 
Hague Convention and general international law. The Allies, so runs the 
argument, are entitled to exercise only such rights as this Convention or 
customary international law confers upon them as occupying Powers. 

Reviewing the acts of the Allies, the author points out that some of them, 
such as measures looking to the destruction of National Socialism, are com- 
patible with existing international law, whereas others, such as the dissolu- 
tion of the State of Prussia, are not. Also incompatible with existing 
international law is the dismantling of German industries insofar as this is 
not concerned with the removal of war or armaments industries in the 
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interest of the military security of the occupying armies. The author finds 
it impossible to subsume the dismantling program of the Allies under 
known, though perhaps obsolete, concepts, such as plunder or booty. 
Equally inapplicable is the right of requisition or of extracting reparations 
from the vanquished. Reparations can be based only on a treaty. The 
author’s final conclusion seems to be that in all cases where the Allies, 
either collectively or individually, exceeded the powers of an occupying 
authority, they have at best acted in anticipation of a final peace treaty. 
Such a treaty, however, can be made only with a German Government and 
cannot be made by the quadrilateral Control Council. 

The conduct of the Allies in Germany has been, and no doubt will con- 
tinue to be, the subject of a good deal of analysis and criticism, particularly 
by German international lawyers. Turegg’s little book is an interesting 
sample of the kind of product to be expected. It all hinges apparently on 
the capital question whether, as has been argued, in spite of the disclaimer 
in the Declaration of June 5, 1945, Germany has been annexed or whether, 
as has also been argued, the Allies collectively and individually exercise 
powers sui generis which cannot be subsumed under the known concepts 
of annexation or occupation. If the element of intent has any relevance 
at all in deciding the issue—as the author inclines to assume—then there 
is clearly insufficient ground for arguing that the Allies intended to be 
governed by the Hague Convention of 1907 or by rules of customary inter- 
national law regarding occupation. As a matter of fact there is a good 
deal of evidence to the contrary. 

Leo Gross 


The Conflict of Laws. A Comparative Study. Vol. II. By Ernst Rabel. 
Ann Arbor: University of Michigan Press; Chicago: Callaghan & Co., 
1947. pp. xli, 706. Index. $8.00. 


This is the second volume of what promises to be a monumental treatise 
on the Conflict of Laws in the light of the diverse national systems of law 
and legislation. Professor Rabel’s wide experience as a teacher and writer 
in Germany and later here, and his expert knowledge of the law and 
legislation of many countries make him eminently qualified to undertake 
the task of this comprehensive study. 

As one surveys the extensive material here presented one is overwhelmed 
by the multitude of theories and principles. It is not the fault of the 
author that the underlying principle is often obscured by the mass of ma- 
terial drawn from so many sources. Indeed, one is reminded of what the 
astronomers tell us concerning the new telescope erected on Mount Palomar 
in California. It greatly enlarges the radius of the observable universe but 
often at the expense of clarity and precision in the outline of the objects 
observed. 
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The present volume deals with Foreign Corporations, Torts, and Con- 
tracts in General. Many of the questions involve the relations of govern- 
ments, although affecting private interests, and hence are within the field 
of international law. For example, the question arises of the enemy status 
of corporations ‘‘controlled’’ by persons of enemy character, although the 
corporations may have been organized in the domestic or in a neutral state. 
The author discusses at length the various changes of practice in the laws 
governing trading with the enemy. The principles have differed not only 
from country to country but also from time to time within the same state. 
The author deals with these questions as though they were governed by 
rules of conflict. It is true that they are or should be so dealt with. In 
practice, however, the questions are disposed of as part of the maneuvers 
of economie warfare. The author recognizes this to some extent. ‘‘In 
economic warfare the economic conditions cannot be disregarded’’ (p. 61). 
This is a model of understatement. 

In the part relating to torts there is an interesting chapter devoted to 
Maritime and Aeronautic Torts (pp. 336-354) which is brought well up to 
date. The localization of torts committed on the high seas in eases of 
collision is still a question in which the legislation and jurisprudence of 
different countries show widespread divergence. The numerous dissenting 
opinions rendered by the judges of the Permanent Court of International 
Justice in the case of The Lotus may be taken as evidence of the unsettled 
character of the rules for the choice of law applicable to torts committed 
on or over the high seas. Assuredly it is a subject to be dealt with by 
multilateral treaty. 

Space does not permit a more detailed discussion, but we wish to express 
appreciation of the author’s enormous industry devoted so ably to the re- 
search and discussion of the rich material contained in the present volume. 


ARTHUR K. KUHN 


English Conflict of Laws. By Clive M. Schmitthoff. (2d ed.) London: 
Pitman, 1948. pp. 1, 462. Tables. Index. 35s. 


The second edition of this well-known and much-used work continues 
the effort of the author to rescue the subject with which he deals from the 
blind empiricism of Anglo-American ‘‘Conflicts’’ without going over en- 
tirely to the Continental viewpoint. On balance it appears that the 
rational view of the subject, according to which it would be regarded simply 
as a subordinate problem of public international law, with respect, namely, 
to the competing jurisdictions of individual states, comes out slightly ahead. 
It would, however, probably be asking too much to demand that the whole 
treatment be recast in this form; in another generation that may be pos- 
sible, but not yet. 
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The result, however, is to leave the reader or student with tremendous 
contrasts or even conflicts between principle and practice, or at least be- 
tween the desirable statement of principle and the actual description of 
practice. Under the former heading it would unquestionably be admitted 
that any given individual state must give to the legal acts (statutes, judg- 
ments) of another state such force as the principles and rules of inter- 
national law require. It would also be admitted that public (sic) inter- 
national law has not yet decided, in any detailed degree, how far the 
individual state must go in this direction. Beyond this problem arises the 
question of the weight which the courts of various countries will give to 
various principles—mobilia sequuntur personam and many others—which 
have not necessarily received official approval by any one state, but have 
been put forward by various private theorists. The result is a terrific 
hodge-podge of international legal principle, national policy and practice, 
and—it must be said in all honesty and humility—the views and prefer- 
ences of individual jurists and judges, all, presumably, striving for truth, 
goodness, and justice. 

It seems doubtful that the desired degree of order and reason can be 
imparted to this situation in any reasonable time merely by continued 
evolution on the level of usage or practice. Logical legislation is needed 
to bring order out of chaos. But what hope is there of securing ‘‘logical 
legislation’’ from the international community on this subject? Perhaps 
a little more than in the field of atomic energy, but not much. 


PitMAN B. Porter 


NOTES 


The Double Taxation Conventions. Vol. I: Taxation of Income. By F. 
E. Koch. London: Stevens & Sons, Ltd., 1947. pp. xxiv, 442. Appendices. 
Index. 45s. This work as a whole will deal with the tax conventions con- 
cluded by the United Kingdom and other countries in an effort to overcome 
international double taxation. Volume I, which is the subject of this re- 
view, deals with the income tax conventions. Volume II, which is to appear 
later, will comment on the conventions relating to estate taxes. 

The present emphasis on the development of international trade and 
investment adds great interest to the subject of relief from double taxa- 
tion. The greater part of this book discusses the tax relief available under 
the Income Tax Convention between the United Kingdom and the United 
States. The discussion of this convention is not a profound analysis of the 
problems of double taxation and of the extent to which the convention suc- 
ceeded in eliminating them. Rather, it is a practical study concerned pri- 
marily with the technical rules of the convention and how they affect and 
are affected by the income tax laws in the United Kingdom and the United 
States. Each article of the convention is considered separately. The text 
of each article is followed by liberal comment on the interpretation and 
application of the treaty provisions referring to the pertinent statutes, 
regulations, and important judicial decisions under both the British and 
American income tax laws. Regarding the application of the convention 
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to United States taxes, the book does not add anything to the body of Ameri- 
can commentary on this subject; but the convenient arrangement of the 
information makes the book a useful tool for quick reference. 

The real contribution of the book, however, lies in the collection of British 
laws, orders, decisions, and interpretations which are relevant in applying 
the convention to United Kingdom taxes. The material presented is not 
easily available in this country and its presentation in the book is of great 
practical value. A wealth of information is offered to the American lawyer 
on the British construction of terms such as ‘‘residence’’ and ‘‘earrying on 
a trade or business,’’ on the taxation of dividends under the British system, 
and on recent changes in the British law for the granting of credit against 
the British tax for income taxes paid to the United States. 

Besides the convention between the United Kingdom and the United 
States, the book also discusses the conventions with Canada, Southern 
Rhodesia, the Union of South Africa, Australia and France. The com- 
ments on these conventions are short, and often refer to the interpretation 
of the corresponding sections of the convention between the United King- 
dom and the United States. The discussion of the other conventions, of 
course, is chiefly for the benefit of the English lawyer. 

The book also contains full texts of United Kingdom and United States 
regulations pertaining to the conventions. 

JOHN E. Lockwoop 


Die obersten Grundsdtze des Rechts. Ein Versuch zur Neugriindung 
des Naturrechts. By Helmut Coing. Heidelberg: Lambert Schneider, 
1948. pp. 156. The small book under review is one more illustration of 
the recent trend against 19th-century positivism and the renaissance of 


natural law. This trend is, of course, a consequence of the deep crisis of 
our whole Western Christian culture. But the modern natural law is of 


a particular type: it is opposed to the ‘‘classic’’ natural law of the 17th 
and 18th centuries; it is opposed to the classic dualism of positive and 
natural law; it is opposed to giving a whole code of natural law more 
geometrico; it fully recognizes the importance and absolute necessity of 
positive law; it restricts itself to some highest principles which, if applied 
to different historical situations in time and in space, may lead to different 
‘just laws.’’ 

The modern natural law goes, therefore, back either to the philosophia 
perennis of St. Thomas of Aquinas or builds upon the modern theory of 
objective values, as developed by Scheler and Hartmann. Neo-Thomists 
are mostly also enthusiastic followers of Scheler and non-Neo-Thomists are 
influenced by St. Thomas, Victoria and Suarez. It is not from man’s na- 
ture, but from the objective values which exist prior to and independent 
from human thinking, that the author deduces the highest principles of 
law: justice, good faith, dignity of the human person, and so on, and the 
principles to which they lead. Every positive legal order is an order of a 
social community for peace. ‘‘True law’’ is only a just order for peace. 
But natural law is not a complete code; on the one hand, many things in 
positive law are ethically indifferent; on the other hand, the realization of 
distributive justice is impossible, as the cognition of a man’s value and 
the comparison of his value is beyond human understanding. 

The author also develops highest principles of international law. But 
he notes that international law, as a primitive legal order which stands at 
the beginning of its development and which has still to struggle hard with 
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naked power, must necessarily try first to be an order of peace. Hence, 
the primary importance of the prohibition of the use of force, the pro- 
hibition or, at least, restriction of war. The need for peace engenders the 
tendency toward stabilizing the status quo; necessity for peace still over- 
shadows the more fundamental need for justice. 

These highest principles of law serve to promote the understanding of 
legal history, they are the principles of the critique of positive law, they 
are the guiding stars of the politics of law. That is perfectly correct, but 
shows also that the term ‘‘natural law’’ is a misnomer. The author tells 
us, indeed, that he would like to avoid this term, and retains it only because 
it is traditional. The valuation of the positive law is a necessity inherent 
in the dynamies of life; such valuation needs principles and values, re- 
gardless of whether one believes in objective values or whether one is a 
relativist. ‘‘Natural law,’’ so called, is not law, but ethics. It is interest- 
ing to note that recently very important thinkers have reached, like the 
author, the same conclusion: E. Brunner, Legaz y Lacambra, and Jules 


Dabin. 
Joser L. Kunz 


La Constitution Fédérale de la Suisse, 1848-1948. By William E. Rap- 
pard. Neuchatel: Baconniére, 1948. pp. 478. Annex. Index. This book 
may be regarded as a history of the Swiss Constitution in celebration of 
the centenary of the Swiss Federal System. The eminent author explains 
that he undertook the work at the suggestion of persons high in official 
circles, and that it may be regarded as a document almost official in char- 
acter. The first part explains how the ancient confederation of the 
sovereign Swiss Cantons became merged in 1848 into a federal state; the 
second part analyzes the principal provisions of the Constitution of 1848; 
the third part deals with the various revisions since that date. It is a 
work of both historical and legal significance. The appendix contains 
in parallel columns the text of the Constitution of 1848 and the text of 
the Constitution as now in foree, under the general revision of 1874 and 
subsequent amendments. 

The work has an interest beyond the study of a single constitutional sys- 
tem. The wide diversity of races, religions, and languages dominant in 
the various Swiss Cantons presents a problem of international character, 
the solution of which constitutes an important precedent for problems of 
international organization generally. The author himself points out (p. 
105) that the forces which brought about federation were the need for 
national security, for economic prosperity, for liberty and for political 
equality. He expresses the hope that a peaceful and prosperous state which 
has demonstrated for a century the value of its fundamental laws as here 
expounded may serve as an example for the solution of problems in a wider 


sphere. 
Artuur K. KuHNn 


The Fall of-the Spanish American Empire. By Salvador de Madariaga. 
New York: Macmillan Co., 1948. pp. viii, 448. $5.00. The eminent 
author of this book is a former Spanish Ambassador to the United States 
and was Spain’s Permanent Delegate to the League of Nations from 1931 
to 1936. He will be remembered for his notable biographies of Christopher 
Columbus and Hernan Cortés. The present work serves as a sequel to his 
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earlier The Rise of the Spanish American Empire. He does not follow 
the chronological method of Gibbon, but endeavors rather to present a 
cross-section of the various influences which prevailed in the so-called Occi- 
dental Indies from the period of the Conquest to the period of the revolu- 
tions. Thus he portrays the Spanish roots of empire and the action and 
reaction of the various racial strains, Spanish, Indian, negro, mestizo and 
mulatto, one upon the other. He follows this with a discussion of the in- 
ternal and the external origins of the secession. 

While the book does not lie directly within our special field, it never- 
theless throws much light upon the origin of our conceptions concerning the 
extension of sovereignty, humanitarian restraints upon war and conquest, 
and the recognition of the rights of man free from the imperial pretensions 
of organized power, whether temporal or spiritual. To a student of inter- 
national law the influences of men like Las Casas, de Vitoria, and Suarez 
are of great importance because they represent a struggle for law over 
power which is still going on. The author expresses this with philosophic 
insight : 


They saw all social and political situations as trusteeships, and so 
attained an objective conception of collective life which was bound to 
make them more republican than the cape-and-sword-men, for whom 
all power came from, and was due to, the self of the great. (p. 179.) 


The author, though living in England, remains a passionate admirer of 
Spanish rule in America. He frankly admits that it had a tyrannical ele- 
ment in it, but he emphatically denies that it was more unbearable than 
the tyranny of any other contemporary government. The author having 
thus arrived at a comparison of tyrannies, the reviewer discreetly retires. 

ArTHUR K. KUHN 


The Year Book of World Affairs, 1948. By the London Institute of 
World Affairs. London: B. F. Stevens & Sons, 1948. pp. 376. 20 s. 
The London Institute of World Affairs publishes various books, a quarterly 
periodical, World Affairs, and a Year Book, of which this is the second issue. 
It contains a number of articles by various writers on various subjects. 
Professor Keeton writes on British foreign policy and Dr. Bonn on the 
foreign policy of the United States. Japan is discussed by Sir Frederick 
Whyte, South African Colour Problems by G. E. Stent, and European 
Eeonomie Organizations by C. Alexandrowiecz. UNRRA is surveyed in 
perspective by G. G. Goodman, and there is an article by E. Ker on Moral 
Standards in International Relations. 

Of particular interest to international lawyers are ‘‘The Judgment of 
Nuremberg’’ by G. Schwarzenberger, who regards the judgment as ex- 
tending municipal law rather than as creating an international criminal 
law; an article on the Security Council in Action, by L. C. Green, a useful 
study of some of the procedural problems of that organ; an article by 
Yuen-li Liang, discussing Methods for the Encouragement of the Progres- 
sive Development of International Law and its Codification, written in Dr. 
Liang’s usual excellent fashion; and an article by L. B. Schapiro, on the 
Soviet Concept of International Law. 

An unusual and helpful section of the volume is a series of Reports on 
World Affairs, each surveying a large range of the literature dealing with 
each aspect covered. 

CLYDE EAGLETON 
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International Labor Conference. Thirtieth Session: Report of the Direc- 
tor-General. Geneva: International Labor Office, 1947. pp. iv, 120. $.60. 
This Report, the first since the coming into force of the Agreement between 
the I.L.0. and the United Nations which was concluded on December 19, 
1946, and the first of the I.L.0.’s financial independence, covers the ac- 
tivities of the Organization against the background of economic and social 
developments during the period from September, 1946, to May, 1947. 
As one of the specialized agencies of the United Nations under Article 57 
of the Charter, the work of the I.L.0., while maintaining its full autonomy 
under its own constitution, will henceforth ‘‘be shaped and directed to fit 
in with the economic and social activities which the United Nations is in 
process of developing under its Economic and Social Council.’’ One of the 
direct results of its new status has been a virtually continuous participa- 
tion of the I.L.0. in the various activities and meetings of the United 
Nations and notably of the ECOSOC and its committees, as well as of 
other specialized agencies such as the FAO, the Bank, the Fund, ICAO, 
ete. The I.L.0. continued to give close attention to regional problems 
through regional conferences and to functional problems through a se- 
ries of industrial committees. It is noted in the Report that representa- 
tions in these conferences and meetings included employers and workers 
on a footing of equality with government delegates. An important part 
of the work of the I.L.0., as in the past, has consisted in sending advisory 
missions to a number of member countries to assist them in solving cur- 
rent problems. 

Obviously the increased demands made upon the I.L.0., caused by its 
participation in many activities of the United Nations, an expanding pro- 
gram of work, as well as the indisputable need to maintain a rich variety 
and high standard of research and publications, raise serious problems of 
a budgetary nature. With characteristic frankness the question is put 
‘‘whether the greatest danger to the successful development of inter- 
national institutions does not lie in the problem of finance, and whether 
the system which has been followed hitherto is the only system or the 
best.’’ Referring to the constitutional development of the United States, 
the Report notes ‘‘that the United Nations, like the Federal power of the 
United States of America, renders essential services to its constituent 
Members, and it would not appear inappropriate, nor politically nor tech- 
nically impossible, to devise a system whereby it should enjoy revenues to 
finance those services.’’ It is perhaps not too much to hope that the I.L.O., 
which has successfully pioneered in a difficult and delicate field, will ex- 
plore alternative possibilities for raising revenue and thus show the way 
to the United Nations and other specialized agencies. 

LEO Gross 
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